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Abstract 

 

Donna Marie McNamara 

 

People with disabilities are disproportionately over-represented as suspects of crime 

throughout the world, and experience greater barriers within the pre- and post-trial 

criminal process than suspects without disabilities. Evidence suggests that police officers 

are increasingly coming into contact with persons with disabilities and are acting as 

gatekeepers to mental health services, earning them the moniker “psychiatrists in blue.” 

People with serious psychosocial disabilities are also more likely to experience stigma on 

the basis of their impairment, which may influence police officers’ attitudes and treatment 

of persons with disabilities. 

 

This thesis will analyse the current barriers to justice for suspects with intellectual and 

psychosocial disabilities within the Irish pre-trial process; from the initial arrest, through to 

their detention in police custody and police interrogation. From the initial contact with the 

police, the pre-trial process presents many critical obstacles for suspects with psychosocial 

disabilities. The outcomes associated with these obstacles often have dramatic and lasting 

effects on subsequent trial proceedings and ultimate determinations of guilt or innocence. 

 

The objective of this thesis is to examine the existing laws and policies relating to persons 

with disabilities who have been arrested and to assess the accommodations in place to 

ensure their right of equal access to justice and secure their effective participation in the 

criminal and trial processes. It will demonstrate that the human rights provisions contained 

in the UN Convention on the Rights of Persons with Disabilities can play a critical role in 

informing and shaping criminal justice reforms in Ireland, with particular regard to the 

right of Access to Justice as provided under Article 13. This thesis will also draw upon 

comparative laws and practices, particularly from England and Wales, with a view towards 

identifying models of best practice which could be adopted in Ireland. 
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 1 

CHAPTER 1 

Introduction: Contextual Background, Objectives and 

Methodology 

 

1.1  Introduction 

 

In March 2018, Ireland became the last country in the European Union to ratify the UN 

Convention on the Rights of Persons with Disabilities (hereafter the CRPD/the Convention), 

eleven years after it was first signed in 2007. The Convention is the most important human 

rights treaty for persons with disabilities, as it requires all States Parties to remove 

obstacles within society so that all persons with disabilities can participate fully as equal 

citizens. In its relatively short lifetime, the Convention has already effected meaningful 

change worldwide, especially in the areas of legal capacity, personal decision-making, and 

independent living arrangements. However, the implications and obligations under the 

Convention have not yet been fully realised with respect to the broad area of the criminal 

justice process. Research in this area has centred on the reforms needed within the trial 

process, with a specific focus on the future of capacity defences such as the insanity 

defence and fitness to plead.1 

 

 

 

 

 

                                                      
1
 Piers Gooding and Charles O'Mahony, ‘Laws on unfitness to stand trial and the UN Convention on the Rights 

of Persons with Disabilities: Comparing reform in England, Wales, Northern Ireland and Australia’ (2016) 44 
International Journal of Law, Crime and Justice 122; Piers Gooding and Tova Bennet, ‘The Abolition of the 
Insanity Defense in Sweden and the United Nations Convention on the Rights of Persons with Disabilities: 
Human Rights Brinksmanship or Evidence It Won’t Work?’ (2018) 21(1) New Criminal Law Review: In 
International and Interdisciplinary Journal 141; Tina Minkowitz, ‘Rethinking Criminal Responsibility from a 
Critical Disability Perspective: The Abolition of Insanity/Incapacity Acquittals and Unfitness to Plead, and 
Beyond’ (2014) 23(3) Griffith Law Review 434 and Michael Perlin, ‘'God Said to Abraham/Kill Me a Son': Why 
the Insanity Defense and the Incompetency Status are Compatible with and Required by the Convention on 
the Rights of Persons with Disabilities and Basic Principles of Therapeutic Jurisprudence’ (2017) 54 American 
Criminal Law Review 477. 
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This thesis will examine whether the Convention has the potential to influence and guide 

law reform within the pre-trial criminal justice process. An examination of the current 

shortcomings in the criminal process through the lens of a human rights framework could 

show how improved access to justice could be achieved for all parties of the justice 

system. While there are many barriers facing suspects of crime generally, persons with 

disabilities have traditionally experienced far greater infringements of their right to 

effective access to justice. For example, inaccessible police stations, courtrooms and 

prisons; inadequate training programmes for members of the police, lawyers and the 

judiciary; and a lack of procedural supports such as accessible reading material or assisted 

technology devices to enable communication. 

 

1.1.1 Context of this Research 

 

A key objective of this research is to identify the existing barriers to justice for persons 

with intellectual and/or psychosocial disabilities as suspects of crime in the Irish pre-trial 

criminal justice system.2 The criminal justice system can be divided into three broad 

categories – pre-trial, trial and post-trial. The pre-trial process can be viewed as the least 

formal stage of the entire process as it often takes place within the confines of a police 

station as opposed to a public hearing in court or for a specified period of time in prison. 

This stage therefore presents a unique host of challenges and difficulties for suspects, 

especially suspects with disabilities. From the initial point of contact with the police, 

through to the arrest and subsequent detention in a police station, and police 

interrogation, the pre-trial process can be seen as an obstacle course for suspects.3  

 

 

 

                                                      
2
 A common theme within the Irish justice system is the parallel between juvenile justice and the treatment 

of adult offenders with disabilities. This is rooted in the Custody Regulations, which provide that people with 
mental disorders should be treated, for the purposes of the regulations, in the same manner as children 
under 17 (Criminal Justice Act, 1984 (Treatment of Persons in Custody in Garda Síochána Stations) 
Regulations, 1987, reg. 22(1)). Despite the similar barriers to justice faced by both categories of suspects, this 
thesis does not specifically consider the rights of young people with disabilities as suspects of crime. 
3
 Yvonne Marie Daly, ‘Assembly-Lines and Obstacle Courses: The Pre-Trial Process in Ireland’ (PhD thesis, 

Trinity College Dublin, 2008). 
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An individual’s first encounter with the criminal justice system usually involves contact 

with the police (referred to as An Garda Síochána in Ireland/the Gardaí), in the form of an 

arrest or an investigation. The police fulfil a fundamental role in society and enjoy 

extensive powers in relation to crime control, the maintenance of law and order, and 

further legal powers in relation to the arrest and detention of individuals in the 

investigation of criminal activity. As frontline operatives of the criminal justice system, 

police officers and the police as a collective unit, perform wide-ranging duties from the 

time an initial complaint is made in relation to a criminal offence, through to the arrest, 

detention, interrogation and subsequent decision to charge an individual.4 During the 

investigation of criminal offences and in exercising their role more generally, the duties of 

the police will directly challenge and potentially interfere with the personal rights of the 

individual accused, including their right to privacy, property rights, the right to bodily 

integrity and most notably, freedom of liberty. The actions of the police can therefore 

become a barrier to justice and as such, it is necessary that they carry out their duties in a 

fair, just and reasonable manner, while respecting the law. 

 

This thesis will consider the role of the Gardaí, alongside the laws and policies governing 

the pre-trial process at present, in order to identify whether suspects with disabilities are 

adequately protected and supported to participate on an equal basis with other suspects 

of crime. Using traditional and emerging theoretical concepts of disability, alongside the 

rights contained within the CRPD, it will be argued that the current pre-trial process is 

fundamentally flawed from the perspective of protecting the rights of all suspects, 

regardless of whether or not they have a disability. The pre-trial process presents barriers 

for all suspects of crime, but these barriers are potentially insurmountable to persons with 

disabilities – especially if supports are not in place to assist the individual to participate 

during the police investigation and interrogation stages. In employing the CRPD within the 

context of the pre-trial process, it is argued that greater procedural guarantees and 

reasonable accommodations are required to ensure the due process rights of all persons 

with disabilities in contact with the criminal justice system. 

                                                      
4
 The ultimate decision to prosecute an individual lies with the Director of Public Prosecutions in Ireland, see 

Director of Public Prosecutions, ‘What happens when a file goes to the DPP?’ (Director of Public 
Prosecutions) <https://www.dppireland.ie/brief-guide-to-the-criminal-justice-system/category/2/#a43> 
accessed 13 June 2018. 
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1.2  A Note on Terminology 

 

It is necessary to acknowledge that the issue of language and labelling is particularly 

problematic within the disability community as some terms cultivate the stigma associated 

with disability. This is best evidenced in Chapter Two (which addresses the historical 

treatment of persons with disabilities in Ireland), whereby certain terms will be used to 

refer to persons with disabilities which are now out-of-date and no longer acceptable. 

Labels such as “lunatic” were enshrined within legislation and were a part of the 

vernacular to describe persons with disabilities and in particular, persons with psychosocial 

disabilities.5 

 

There is no universally agreed definition of disability and within this; the meaning of the 

term psychosocial disability remains even more elusive.6 The World Health Organisation 

defines intellectual disability as ‘a significantly reduced ability to understand new or 

complex information and to learn and apply new skills (impaired intelligence). This results 

in a reduced ability to cope independently (impaired social functioning), and begins before 

adulthood, with a lasting effect on development.’7 Whereas, the term “psychosocial 

disabilities” will be used as the preferred term (as endorsed by the World Network of 

Users and Survivors of Psychiatry) to refer generally to ‘users and survivors of psychiatry 

who experience or have experienced or are experiencing madness and/or mental health 

problems and/or are using or surviving, or have used or survived psychiatry/mental health 

services, as well as those of us who are perceived by others as having a mental 

disability/impairment.’8 The term psychosocial in itself recognises the interaction between 

                                                      

5
 The Criminal Law (Insanity) Act 2006 repealed the earlier Trial of Lunatics Act 1883. Of note, the Assisted 

Decision-Making (Capacity) Act 2015, which was introduced to provide for the repeal of the Criminal Lunatics 
(Ireland) Act 1838, has yet to be fully commenced. Therefore, the law still retains the term “lunatic”. 
6
 Paul Deany, ‘Psychosocial Disability: one of the most misunderstood areas of disability’ (Disability Rights 

Fund, 15 June 2016) <http://disabilityrightsfund.org/our-impact/insights/psychosocial-disability/> accessed 5 
June 2018. 
7
 World Health Organisation, ‘Definition: Intellectual Disability’ (World Health Organisation) 

<http://www.euro.who.int/en/health-topics/noncommunicable-diseases/mental-
health/news/news/2010/15/childrens-right-to-family-life/definition-intellectual-disability> accessed 11 
December  2017. 
8
 World Network of Users and Survivors of Psychiatry, ‘Implementation Manual for The United Nations 

Convention on The Rights Of Persons With Disabilities’ (World Network of Users and Survivors of Psychiatry, 
2008). [Hereafter World Network of Users and Survivors of Psychiatry]. 

http://disabilityrightsfund.org/our-impact/insights/psychosocial-disability/
http://www.euro.who.int/en/health-topics/noncommunicable-diseases/mental-health/news/news/2010/15/childrens-right-to-family-life/definition-intellectual-disability
http://www.euro.who.int/en/health-topics/noncommunicable-diseases/mental-health/news/news/2010/15/childrens-right-to-family-life/definition-intellectual-disability
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both the psychological and the social and cultural components of one’s disability,9 which in 

turn best represents the social model of disability and its acceptance of disabling barriers 

within society such as stigma, discrimination and exclusion.10 For the purposes of this 

thesis, the following conditions are referred to within the scope of “psychosocial disability” 

include schizophrenia, mood disorders (including depression and bipolar disorders), 

anxiety-spectrum disorders, attention deficit hyperactivity disorder, adjustment disorders 

(may involve excessive emotional or behavioural reactions to stressful situations) and 

personality disorders.11 

 

1.2.1  Article 1 of the CRPD 

 

Within the disability community, there is debate regarding the use of the term “disabled” 

to refer to persons with disabilities collectively.12 As such, there is no precise definition of 

disability within the UN Convention on the Rights of Persons with Disabilities, aside from 

that which is contained in Article 1: 

 

Persons with disabilities include those who have long-term physical, mental, 

intellectual or sensory impairments which in interaction with various barriers may 

hinder their full and effective participation in society on an equal basis with 

others.13  

 

                                                      
9
 Ibid, 9: ‘The psychological component refers to ways of thinking and processing our experiences and our 

perception of the world around us.  The social/cultural component refers to societal and cultural limits for 
behaviour that interact with those psychological differences/madness as well as the stigma that the society 
attaches to labelling us as disabled.’ 
10

 Natalie Drew and others, ‘Human rights violations of people with mental and psychosocial disabilities: an 
unresolved global crisis’ (2011) 378 Lancet 1664. 
11

 For further information, see: Ranna Parekh, ‘What Is Mental Illness?’ American Psychiatric Association, 
November 2015) <https://www.psychiatry.org/patients-families/what-is-mental-illness> accessed 6 June 
2018. 
12

 For an account of the “unsettled questions” raised in classifying mental health conditions as disabilities, 
see George Szmukler, Rowena Daw and Felicity Callard, ‘Mental health law and the UN Convention on the 
rights of persons with disabilities’ (2013) 37(3) International Journal of Law and Psychiatry 245. [Hereafter 
Szmukler and others]. 
13

 CRPD, Article 1 (emphasis added). 

https://www.psychiatry.org/patients-families/what-is-mental-illness
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This definition is said to encompass both the physical and attitudinal barriers which 

challenge persons with disabilities in society.14 The understanding of disability as a 

condition arising from such interaction with barriers that may hinder one’s full and 

effective participation in society is an explicit endorsement of the social model of 

disability.15 Article 1 further establishes three different levels of obligations on behalf of 

States parties, including the duty to promote (and foster recognition), to protect (prevent 

interference with) and also to ensure (the realisation of) the rights of persons with 

disabilities.16 

 

During the negotiation stages of the Convention, participating parties failed to reach a 

finite definition of disability which would include all persons with disabilities. This 

disagreement is highlighted in the report of the third session of the negotiations, wherein 

it is noted that the term “disability” should be defined broadly.17 Many of the participants 

involved in the Working Group were in agreement that the Convention should protect the 

rights of all persons with disabilities; indeed, some participants argued that no definition 

should be included to avoid ‘limiting the ambit of the Convention.’18 The chairperson of the 

Ad Hoc Committee, for example, proposed that there should be no definition, as this 

would create a risk that certain groups would be excluded from the Convention’s remit.19 

This proposal was rejected, however, by organisations who argued that a definition was 

necessary to ensure that states would not ‘adopt unduly narrow readings of the 

                                                      
14

 Aisling de Paor and Charles O’Mahony, ‘The Need to Protect Employees with Genetic Predisposition to 
Mental Illness? The UN Convention on the Rights of Persons with Disabilities and the Case for Regulation’ 
(2016) 45(4) Industrial Law Journal 525, 549. 
15

 Ian Hacking, The Social Construction of What? (Harvard University Press 1999) 6-7. 
16

 Rosemary Kayess and Phillip French, ‘Out of Darkness into Light? Introducing the Convention on the Rights 
of Persons with Disabilities’ (2008) 8 Human Rights Law Review 1, 26. 
17

 United Nations Enable, ‘Report of the third session of the Ad Hoc Committee on a  Comprehensive and 
Integral International Convention on  the Protection and Promotion of the Rights and Dignity of  Persons with 
Disabilities’ (A/AC.265/2004/5, 9 June 2004) 
<http://www.un.org/esa/socdev/enable/rights/ahc3reporte.htm#footnote12> accessed 11 December 2017. 
18

 Ibid. 
19

 In 2001, an Ad Hoc Committee was established to ‘to consider proposals for a comprehensive and integral 
international convention to promote and protect the rights and dignity of persons with disabilities, based on 
the holistic approach in the work done in the fields of social development, human rights and non-
discrimination and taking into account the recommendations of the Commission on Human Rights and the 
Commission for Social Development.’ General Assembly, ‘Comprehensive and integral international 
convention to promote and protect the rights and dignity of persons with disabilities’ Resolution 56/168 
available < https://www.un.org/esa/socdev/enable/disA56168e1.htm> accessed 11 September 2018. 

http://www.un.org/esa/socdev/enable/rights/ahc3reporte.htm#footnote12
https://www.un.org/esa/socdev/enable/disA56168e1.htm
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Convention.’20 Overall, there was a general consensus among the participants that should 

a definition be included within the text of the Convention, it should reflect the ethos of the 

social model of disability, as opposed to the medical model.21 

 

The difficulty experienced during the drafting of the Convention is acknowledged within 

the Preamble wherein it is stated ‘that disability is an evolving concept.’22 One could argue 

that the failure to clearly define what constitutes a disability could prove problematic; 

especially as it is expressly stated in the Convention that the disability in question must be 

“long term”. This has sparked some debate concerning the types of disabilities which are 

afforded protection under the Convention, specifically in regards to certain mental health 

conditions as some may occur intermittently and therefore may not meet the standard of 

a “long term” disability.23 The nature of mental health conditions, such as the experience 

of depression and schizophrenia, are characterised by a ‘chronic and relapsing course with 

generally incomplete remissions, substantial functional decline, frequent psychiatric and 

medical comorbidities, and increased mortality.’24 Therefore, it is argued that the very 

essence of psychosocial disability can be disabling, and may prevent an individual from 

participating fully in society and they may be at risk of discrimination as a result. Further, 

the definition of disability put forward in the CRPD is not exhaustive and must be 

interpreted in a broad sense to include all persons with long-term disabilities; which would 

include intermittent mental health conditions.25 

 

                                                      
20

 Peter Bartlett, ‘The United Nations Convention on the Rights of Persons with Disabilities and Mental Health 
Law’ (2012) 75(5) Modern Law Review 752. Interestingly, this very problem arose under the EU Equality 
Framework Directive 2000, as seen in the case of Chacón Navas v Eurest Colectividades SA (2006) C-13/05, as 
the original text of the Directive did not include a definition of disability. 
21

 United Nations Enable, ‘Report of the third session of the Ad Hoc Committee on a  Comprehensive and 
Integral International Convention on  the Protection and Promotion of the Rights and Dignity of  Persons with 
Disabilities’ (A/AC.265/2004/5, 9 June 2004) 
<http://www.un.org/esa/socdev/enable/rights/ahc3reporte.htm#footnote12> accessed 11 December 2017. 
22

 CRPD, subparagraph (E). See World Network of Users and Survivors of Psychiatry (Fn. 8), 9: ‘During the 
negotiations, it was impossible for the parties to agree on a definition of disability that included all persons 
with disabilities and excluded no person with a disability.  The Preamble of the Convention in subparagraph 
(e) recognizes “that disability is an evolving concept.”’ 
23

 See Brendan Kelly, Mental Illness, Human Rights and the Law (RCPsych Books 2016); Szmukler and others 
(Fn. 12), 246. 
24

 Gundugurti Prasad Rao, Vemulokonda Sri Ramya and Math Suresh Bada, ‘The rights of persons with 
Disability Bill, 2014: How “enabling” is it for persons with mental illness?’ (2016) 58(2) Indian Journal of 
Psychiatry 121, 123. 
25

 Ibid: ‘The use of the word ‘include’ in the statement above allows for a non-exhaustive description of 
‘disability’ that is not settled; neither are the meanings of terms such as ‘long-term’ and ‘impairments.’’. 

http://www.un.org/esa/socdev/enable/rights/ahc3reporte.htm#footnote12
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Article 2 also provides that for the purposes of interpreting the CRPD, discrimination on 

the basis of disability includes all forms of discrimination; direct, indirect, structural, 

multiple or other, as well as discrimination by association and discrimination based on 

assumed or future disability.26 Fennell states that in terms of protecting the rights of 

persons with mental health conditions going forward, there must be a re-conceptualisation 

of mental health rights into disability rights as it ‘lays greater emphasis on positive rights 

and upholds the social inclusion, anti-stigma and equality agenda, without losing sight of 

the key imperative of legality, due process and proportionality.’27  

 

The use of “person-first” language (persons with disabilities/persons with autism) is 

preferable and will be employed throughout this thesis as it recognises that disability may 

be an aspect of one’s identity, but it is not a defining trait, characteristic or status.28 This 

approach has subsequently been adopted by the Convention and will be adhered to 

throughout this thesis. Writing on the importance of using person-first language, Blaska 

has stated: 

 

The philosophy of using person first language demonstrates respect for people with 

disabilities by referring to them first as individuals, and then referring to their 

disability when it is needed. This philosophy demonstrates respect by emphasizing 

what people can do by focusing on their ability rather than their disability and by 

distinguishing the person from the disability.29 

 

 

 

 

                                                      
26

 European Foundation Centre, Study on Challenges and Good Practices in the Implementation of the UN 
Convention on the Rights of Persons with Disabilities (VC/2008/1214, Final Report, 2010) 54. 
27

 Phil Fennell, ‘Institutionalising the Community: The Codification of Clinical Authority and the Limits of 
Rights-Based Approaches’ in Bernadette McSherry and Penelope Weller (eds.), Rethinking Rights-Based 
Mental Health Laws (Hart Publishing 2010) 7. 
28

 Lisa Schur, Douglas Kruse and Peter Blanck, People with disabilities: Sidelined or mainstreamed? 
(Cambridge University Press 2013) 6. 
29

 Joan Blaska, ‘The Power of Language: Speak and Write Using “Person First”’ in Mark Negler (ed.), 
Perspectives on Disability (Health Markets Research 1993) 27. 
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1.2.2 Disability and Vulnerability 

 

The use of language and labelling is particularly problematic within the disability 

community as some terms cultivate the stigma associated with disability. One especially 

problematic term is “vulnerable”, as it depicts persons with disabilities as weak or in need 

of protection.30 Within criminal justice law, policies and correlating literature however, the 

term vulnerable is used extensively to refer to a category of persons who may require 

supports or protections. The broad category of persons who may fall under the umbrella of 

“vulnerable” may include persons with disabilities, children, the elderly, persons from 

socio-disadvantaged backgrounds, non-nationals or persons seeking asylum, sex workers, 

and persons who do not speak the language of that country. Gender may also enhance 

vulnerability in certain countries or cases.31 In this discussion, it is important to recognise 

the intersectional experience of disability which can lead to increased vulnerability in 

custody, for example children with disabilities and transgender individuals. 

 

In many cases, the perception of vulnerability is akin to physical or mental weakness, 

which in turn illustrates deference to the medical model of disability and contributes to the 

stereotype of persons with disabilities as being dangerous, unfit to be interviewed, in need 

of protection and forcibly treated. Overreliance on labels such as mental illness within the 

criminal justice system could increase discriminatory practices, as opposed to ensuring 

equality of arms within all stages of the justice system. Moreover, there are a number of 

psychosocial disabilities which are episodic in nature; thus, the existence of certain labels is 

not indicative of an individual’s mental status at all times. Therefore, it is important to note 

that disability and vulnerability are not interchangeable terms. In keeping with the social 

model of disability and the principles of the Convention on the Rights of Persons with 

Disabilities, States must treat all persons equally and, in that vein, it is also recognised that 

disability is not sufficient justification for different treatment.  

                                                      
30

 Tom Shakespeare, ‘Cultural Representation of Disabled People: dustbins for disavowal’ (1994) 9(3) 
Disability and Society 283, 287. According to Shakespeare, disability charities objectify people with disabilities 
by creating a sense of pity and sympathy in ‘normal’ people, who are then motivated to donate money to the 
cause. 
31

 See Committee on the Rights of Persons with Disabilities, General comment No. 3 (2016) on women and 
girls with disabilities (CRPD/C/GC/3, 25 November 2016) para 2: ‘There is strong evidence to show that 
women and girls with disabilities face barriers in most areas of life.’ 
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In some circumstances however, (where supports/reasonable accommodations have not 

been put in place), an individual with a disability can become more vulnerable than others. 

In the criminal justice process, an individual may experience a heightened sense of 

vulnerability in the face of negative or false stereotypes held by police officer, a lack of 

reasonable accommodations or procedural rights, failure to provide information in an 

understandable manner, and prolonged detention or forced medication on account of the 

existence of disability.  

 

There is a multiplicity of factors which could increase vulnerability in custody. People with 

disabilities, people of colour, women, children, and the elderly, may be particularly at risk 

of stigmatisation, and subsequent criminalisation, by police officers. However, the co-

existence of such factors can lead to an even bigger risk of vulnerability in custody, for 

instance if a suspect is both elderly and from an ethnic minority, or a suspect is a woman 

who has a learning disability.32 As noted by a United Kingdom report regarding the welfare 

of vulnerable people in police custody, the ‘expression “persons and groups in situations of 

vulnerability” is  often used in human rights commentary to acknowledge the fact that 

vulnerability is not necessarily inherent to the individuals, but is created by their situation 

in detention.’33 In this regard, an individual may experience vulnerability in one context, 

but not in another. Therefore, vulnerability will increase to some extent for all detainees 

while in police custody, but such vulnerability will ‘particularly increase for people with a 

minority status as compared to the overall population and to the detaining officers.’34 

 

Throughout this thesis, the term vulnerable will be used to refer to persons with 

disabilities as suspects of crime, for a number of reasons. First and foremost, all persons 

are vulnerable upon being arrested and detained, regardless of whether they have a 

disability or not.35 The experience of being arrested and interrogated by the police can 

prove unsettling for many people, but such feelings may be even more heightened in the 

                                                      
32

 See Her Majesty’s Inspectorate of Constabulary, ‘The welfare of vulnerable people in police custody’ 
(Justice Inspectorates 2015) <http://www.justiceinspectorates.gov.uk/hmic/wp-content/uploads/the-
welfare-of-vulnerable-people-in-police-custody.pdf> accessed 27 November 2017. 
33

 Ibid. 
34

 Ibid. 
35

 There is a theory that everyone is in an unequal relation to the state, thus every individual is vulnerable. 
See Martha Fineman and Anna Grear (eds)., Reflections on a New Ethical Foundation for Law and Politics 
(Ashgate 2014). 
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case of persons with disabilities who may not understand why they have been arrested or 

may not be able to communicate their needs to the officers. Secondly, where police 

officers have not been trained to properly identify signs or symptoms of disability, this 

makes the individual even more vulnerable as they may be deprived of proper procedural 

and reasonable accommodations to enable them to participate and co-operate effectively 

during police questioning.  

 

Finally, as will be argued throughout this thesis, there is an evident lack of services 

available to assist persons with disabilities who have been arrested. Of most concern is the 

current lack of appropriate access to legal representation which affects all suspects in the 

Irish pre-trial process. While this is one of the most pressing human rights concerns 

regarding the criminal justice process in Ireland at present, it is arguably more detrimental 

to persons with disabilities who should be afforded greater procedural guarantees to 

ensure their rights while in custody are not violated, as discussed in Chapter 6. To 

conclude, while this writer does not see persons with disabilities as being vulnerable 

generally, the current barriers to justice and the lack of awareness and procedural 

guarantees within the pre-trial process create an environment in which some persons are 

more vulnerable than others, including persons with disabilities, children, non-English 

language speakers and persons seeking asylum. 
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1.3  Persons with Disabilities as Suspects of Crime 

 

This thesis will explore the barriers and obstacles experienced by persons with “hidden” 

disabilities in the Irish criminal justice system, including persons with psychosocial 

disabilities, intellectual disabilities, learning disabilities and/or persons with autism-related 

disorders.36 The World Health Organisation previously estimated that up to 40% of 

prisoners in Europe suffer from some form of mental illness.37  Further studies carried out 

in Europe, Australia and the USA also reveal that people with disabilities are over-

represented in the prison population, with particularly high rates of persons with 

psychiatric disorders and learning disabilities.38 In their study, Fazel and Seewald estimate 

that one in seven prisoners present with major depression or psychosis.39 A further study 

conducted in England and Wales also found that 36% of male prisoners sampled had some 

kind of disability or mental illness, with 18% presenting with signs of anxiety or 

depression.40 This figure rose quite significantly for female prisoners, with 55% considered 

disabled, owing to the overrepresentation of females in the anxiety and depression 

group.41  

 

                                                      
36

 At present it is unclear whether Autism Spectrum Disorder or Asperger’s Syndrome are included  within 
the definition of psychosocial disability (see Autism Asperger’s Advocacy Australia, ‘Submission on 
Psychosocial Disability to the Joint Standing Committee on the NDIS inquiry into the provision of services 
under the NDIS for people with psychosocial disabilities related to a mental health condition’ (2017) 
<https://www.aph.gov.au/DocumentStore.ashx?id=e750c110-70c8-4040-b0c8-
960006d3471e&subId=464232> accessed 12 June 2018.  
37

 World Health Organization Europe, ‘Prison health factsheet’ as cited in Penal Reform International, ‘Health 
in prisons: realising the right to health’ (Penal Reform Briefing No. 2, 2007) 3. 
38

 See: Tony Holland, Isabel Clare and Tanmoy Mukhopadhyay, ‘Prevalence of ‘criminal offending’ by men 
and women with intellectual disability and the characteristics of ‘offenders’: implications for research and 
service development’ (2002) 46(1) Journal of Intellectual Disability Research 6; Paula Ditton, Special report: 
Mental health and treatment of inmates and probationers (Department of Justice, Bureau of Justice 
Statistics, 1999); Terry Allen Kupers and Hans Toch, Prison madness: The mental health crisis behind bars and 
what we must do about it (San Francisco: Jossey-Bass, 1999); Adrian Mundt and others, ‘Psychiatric hospital 
beds and prison populations in South America since 1990: does the Penrose hypothesis apply?’ (2015) 72(2) 
JAMA psychiatry 112; Seena Fazel and others, ‘Mental health of prisoners: prevalence, adverse outcomes, 
and interventions’(2016) 3(9) The Lancet Psychiatry 871; Seena Fazel and John Danesh, ‘Serious mental 
disorder in 23 000 prisoners: a systematic review of 62 surveys’ (2002) 359(9306) The Lancet 545; Susan 
Hayes, Phil Shackell, Pat Mottram and Rachel Lancaster, ‘The prevalence of intellectual disability in a major 
UK prison’ (2007) 35(3) British Journal of Learning Disabilities 162. 
39

 Seena Fazel and Katharina Seewald, ‘Severe mental illness in 33 588 prisoners worldwide: systematic 
review and meta-regression analysis’ (2012) 200 The British Journal of Psychiatry 364, 368. [Hereafter Fazel 
and Danesh]. 
40

 Charles Cunniffe and others, Estimating the prevalence of disability amongst prisoners: results from the 
Surveying Prisoner Crime Reduction (SPCR) survey (UK Ministry of Justice 2012). 
41

 Ibid, 5. 

https://www.aph.gov.au/DocumentStore.ashx?id=e750c110-70c8-4040-b0c8-960006d3471e&subId=464232
https://www.aph.gov.au/DocumentStore.ashx?id=e750c110-70c8-4040-b0c8-960006d3471e&subId=464232
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At present, there are no up-to-date statistics detailing the number of persons with 

disabilities in the Irish prison population, indicating an initial gap in research in this area. 

Therefore, it is difficult to determine the extent to which persons with disabilities (or 

indeed, which diagnosis occurs most frequently) appear as suspects, offenders, and 

prisoners within the Irish context. However, a number of small-scale research studies have 

been conducted which shed some insight into the prevalence of disabilities within the Irish 

context. A study conducted in 2000 for example, found that 28.8% of the prisoners 

sampled had a learning difficulty.42 Whilst this percentage is quite high, it is not entirely 

representative of the entire Irish prison service as a whole, due to the limited number of 

prisoners engaged in this study. Furthermore, it is also considerably lower than the data 

suggests in regard to the prevalence of disabilities in prisons, including the WHO estimate 

of 40%, therefore it may be the case that the numbers of persons with disabilities are 

much higher in the Irish prison population. 

 

Persons with mental health conditions have also been found to be over-represented within 

Irish prisons, with one study finding that the rate of psychosis among men in the remand 

prison population was far beyond the international average (almost twice).43 Another 

study conducted in 2012 also found high rates of psychiatric morbidity within Irish prisons, 

with the rates ranging from 16% for male committals (27% for sentenced men), while 41% 

of women were found to have some type of mental illness (with 60% for sentenced 

women).44 These findings correlate with the findings from England and Wales (as above), 

this study also demonstrated a significant difference in the prevalence of disability 

between the genders for all mental illnesses combined.  

 

 

 

                                                      
42

 Michael Murphy and others, A survey of the level of learning disability among the prison population in 
Ireland (Department of Justice, Equality and Law Reform 2000) 14. 
43

 Sally Linehan and others, ‘Psychiatric morbidity in a cross-sectional sample of male remanded prisoners?’ 
(2005) 22(4) Irish Journal of Psychological Medicine 128, 131. The study found that 7.6% of the participants 
had previously experienced some form of psychosis in the six months prior to interview, which compares 
with 4% found by Fazel and Danesh (Fn. 35). 
44

 Harry Kennedy and others, Mental Illness in Irish Prisoners (National Forensic Mental Health Service 2012). 
[Hereafter Kennedy and others]. 
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Concerns relating to the treatment of persons with psychiatric disorders within Irish 

prisons were highlighted during a visit by the Committee for the Prevention of Torture 

(CPT) in 2010,45 wherein the poor living conditions and overcrowding issues within several 

Irish prisons were addressed.46 Of note, the Committee found that Irish prisons continued 

to detain persons with psychiatric disorders which were too severe to be properly cared 

for within the prison environment, with many of these prisoners held in special 

observation cells for considerable periods of time. 47 It was therefore recommended that 

the Irish authorities take ‘all necessary steps to further enhance the level of care available 

to prisoners suffering from a psychiatric disorder,48 signalling a further need to address the 

concerns arising for such vulnerable individuals in criminal justice settings. 

 

1.3.1 The Prevalence of People with Disabilities in Contact with the Police  

 

In considering the numbers of persons with disabilities in contact with the police in the 

pre-trial phase of the criminal justice system, it is useful to consider the statistics available 

from other jurisdictions. In a leading study dating back to 1984, Teplin found that persons 

with mental illnesses are being criminalised and are at a significantly greater risk of being 

arrested (for similar offences) than persons who do not have a mental illness.49 

Subsequent studies carried out in countries such as Australia, Canada, England and Wales, 

and the United States, for example, have found high numbers of people with disabilities in 

contact with the police as suspects of crime. In Canada for example, the police department 

in Montreal carried out a study in 2002 and reported that they dealt with 3,000 calls 

annually requiring intervention for people with mental illnesses.50 Whereas in America, 

approximately 10% of police encounters involve persons with mental health conditions, 

                                                      

45
 Ireland ratified the Convention on 11 April 2002. The Committee consists of independent experts who 

carry out inspections of places of detention to examine the treatment of persons deprived of their liberty. 
46

 Report to the Government of Ireland on the visit to Ireland carried out by the European Committee for the 
Prevention of Torture and Inhuman or Degrading Treatment or Punishment from 25 January to 5 February 
2010 available <http://www.cpt.coe.int/documents/irl/2011-03-inf-eng.htm> accessed 3 June 2018. 
47

 Ibid. 
48

 Ibid. 
49

 Linda Teplin, ‘Criminalizing Mental Disorder: The Comparative Arrest Rate of the Mentally Ill’ (1984) 39(7) 
American Psychologist 794. In this study, it was found that police resolved most cases informally (72%), made 
an arrest in 16% of cases and initiated hospitalisation in 12% of cases. 
50

 See Mental Health Commission An Garda Síochána, Report of Joint Working Group on Mental Health 
Services and the Police (2009) <https://www.mhcirl.ie/File/Rpt_JWG_MHS_Police.pdf> accessed 12 June 
2018.  

http://www.cpt.coe.int/documents/irl/2011-03-inf-eng.htm
https://www.mhcirl.ie/File/Rpt_JWG_MHS_Police.pdf
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with some larger departments reporting an average of six encounters a month with 

persons in psychiatric distress.51  

 

While the literature is clear that persons with disabilities are overrepresented as prisoners 

worldwide, there is less certainty in regard to the numbers of persons with disabilities in 

contact with the earlier stages of the criminal justice system in Ireland. One can 

extrapolate from the limited information available documenting the overrepresentation of 

persons with disabilities in the prison sector, that this is indicative of a similar problem 

throughout all three stages of the criminal justice process (pre-trial, trial, and disposal). 

There are no figures available documenting the numbers of people who come into contact 

with the Gardaí every year, but it has been estimated that 20,000 people are arrested 

annually.52 Within this number, it is unclear what the breakdown is in terms of the 

demographic of person arrested and the factors which may have led to their alleged 

criminality. The need for further research and information to be carried out will be 

discussed further within this thesis, especially in relation to the number of suspects with 

disabilities in contact with the criminal pre-trial process as discussed further in Chapter 4.  

 

1.3.2 Understanding the Wider Factors which Lead to Criminality 

 

While this thesis looks at the treatment of suspects with disabilities within the pre-trial 

process, it is important to note that suspects and offenders within the criminal justice 

system are typically disadvantaged by a variety of psychological and social barriers arising 

from the post-Welfare State.53 Eysenck and Gudjonsson previously observed that ‘the 

relationship between mental disorder and crime is very complex,’ and that it is the 

‘exception rather than the rule’ for criminal behaviour to be attributed to a specific 

                                                      
51

 Rebecca Vallas, Disabled Behind Bars: The Mass Incarceration of People with Disabilities in America’s Jails 
and Prisons (Center For American Progress July 2016). 
52

 Conor Lally, ‘Most arrested not availing of right to solicitor presence at questioning’ The Irish Times (22 
September 2017) <https://www.irishtimes.com/news/crime-and-law/most-arrested-not-availing-of-right-to-
solicitor-presence-at-questioning-1.3229668>  accessed 13 June 2018. 
53

 See William Glaser and David Florio, ‘Beyond specialist programmes: a study of the needs of offenders with 
intellectual disability requiring psychiatric attention’ (2004) 48(6) Journal of Intellectual Disability Research 
591, 591-592: offenders are nearly always male, belong to a minority group, have experienced 
institutionalisation, abuse and neglect as a child, and have been segregated during their education. 
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psychiatric diagnosis.54 Individuals are often influenced by a variety of social, interpersonal 

and personality factors in their actions, which may explain why two people with the same 

diagnosis often resort to different modes of behaviour.55 A 2012 report published by the 

New South Wales Law Reform Commission also highlights the multiplicity of factors that 

can lead a person to commit criminal activity.56  

 

Therefore, throughout this discussion it is necessary to acknowledge that disability is not a 

homogenous experience – suspects with disabilities can present with multiple different 

identities, of which their disability is only a small part of their identity (to be discussed 

further in Chapter 3). The barriers experienced by persons with disabilities as suspects of 

crime must not be considered in isolation of external factors including race, gender, age, 

nationality, socio-economic factors (etc.) It is recognised that persons with disabilities 

(particularly psychosocial disabilities) are particularly at risk of homelessness, 

unemployment, childhood abuse and neglect, poor access to healthcare and community 

services;57  all of which could contribute to their overall treatment as suspects or crime. 

 

In Ireland, the link between criminal offending and socio-economic factors such as 

homelessness is clear. People with disabilities, particularly people with psychosocial 

disabilities, are overrepresented among the homeless population, with recent figures 

suggesting that 71% of those who come into contact with the Dublin Simon Community 

have a mental illness.58 Further research has also indicated that the links between 

substance abuse and criminal offending is also high,59 and persons from “disadvantaged” 

                                                      

54
 Hans Eysenck and Gisli Gudjonsson, The Causes and Cures of Criminality (Plenum Press 1989) 219. 

55
 Gisli Gudjonsson and James MacKeith, ‘A Specific Recognition Deficit in a Case of Homicide’ (1983) 23(1) 

Medicine, Science and the Law 37-40, in Hans Eysenck and Gisli Gudjonsson, The Causes and Cures of 
Criminality (Plenum Press 1989) 219. 
56

 New South Wales Law Reform Commission, People with cognitive and mental impairments in the criminal 
justice system: Diversion (Report 135 2012) xv: ‘The higher rate of offending does not arise from any simple 
relationship between impairment and crime, but from impairment together with a multiplicity of other 
factors, such as disrupted family backgrounds, family violence, abuse, misuse of drugs and alcohol, and 
unstable housing.’ 
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 Queensland Advocacy Incorporated, dis-Abled Justice: Reforms to Justice for Persons with Disability in 
Queensland (Queensland Advocacy Incorporated 2015). 
58

 Shari McDaid, ‘Homeless people with mental health difficulties need more than key in the door’ The Irish 
Times (Dublin, 12 January 2015) <https://www.irishtimes.com/opinion/homeless-people-with-mental-
health-difficulties-need-more-than-key-in-the-door-1.2062351> accessed 10 February 2018. 
59

 See National Crime Council, Tackling the Underlying Causes of Crime A Partnership Approach (The 
Stationary Office 2002).  
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backgrounds are particularly at risk of coming into contact with the Gardaí.60 For example, 

members of the Irish Traveller Community are particularly overrepresented within the Irish 

prison population and also within the forensic psychiatric system.61 

 

In their report on The Vicious Circle of Social Exclusion and Crime, the Irish Penal Reform 

Trust commented on the existence of “uneven policing” in Ireland.62 This concept refers to 

over-policing disadvantaged communities, which in turn results in greater crime detection 

than in more privileged areas and, therefore, greater rates of conviction and 

imprisonment.63 One of the reasons for uneven policing include the perceived bias in 

policing with regards marginalised communities, such as the Travelling community for 

example, who have reportedly been exposed to a ‘very different type of policing than 

other less socially disadvantaged people.’64 The report found that Travellers have ‘reported 

harsh and aggressive treatment at the hands of law enforcers […] police tend not to serve 

or protect them, but rather respond to disturbances that Travellers may cause to the 

settled community.’65  

 

This thereby indicates a degree of uneven policing within Ireland, which is noteworthy for 

the purpose of this thesis as the experience of disability is not homogenous as discussed, it 

co-exists with other identities such as race, religion, gender, social and economic class etc. 

In this regard, it is possible that people with disabilities from socio-disadvantaged areas are 

even more exposed to the criminal justice system than people from wealthier 

backgrounds. Similarly, people of colour or from ethnic minorities, such as members of the 

travelling community, might face even an even higher risk of coming into contact with the 
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 Ibid. 
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 Brendan Kelly, Hearing Voices (Irish Academic Press 2016) 266. In 2004, a Comhairle na nOspidéal Report 
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Punishment of the Poor (Irish Penal Reform Trust 2012). 
63

 Ibid, 13. 
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police.66 The power of police officers to intervene in non-criminal cases under the Mental 

Health Act 2001 illustrates the extent of interaction between the police and people with 

disabilities in Ireland. In this way, people with mental disorders receive greater attention 

from the police and may be described as being “over-policed.”67 According to a report 

published in England and Wales, police may have a social-work function on account of 

their responsibilities to respond to people in need.68 It has been said that officers have 

three choices in responding to an “irrational person” – they can transport them to a 

hospital, effect an arrest or resolve the matter informally.69 In performing their role, police 

officers have become known as gatekeepers of the mental health system;70 earning such 

monikers as “psychiatrists in blue”,71 and "street-corner psychiatrists”.72 

 

Previous research has also found a high prevalence of co-morbidity or dual diagnosis (DD) 

within Irish prisons, with drugs and alcohol dependence being present in between 61% and 

79% of prisoners.73 The term co-morbidity or DD refers to the co-occurrence of mental 

health illnesses with addiction.74 The World Health Organisation previously defined 

comorbidity as the ‘co-occurrence of a psychoactive substance use disorder and another 

psychiatric disorder.’75 While the term comorbidity appears in Irish social policy and 
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literature,76 it has been criticised for being overly vague and inappropriate, as the word 

“morbid” suggests disease.77 Research also indicates that the use of the term can lead to 

feelings of stigmatisation among service users.78  

 

This thesis will use the term Dual Diagnosis, however it is recognised that this terminology 

is also problematic, most notably for being too vague (it may refer to the co-occurrence of 

mental illness and substance abuse, but also the co-occurrence of mental illness and 

intellectual disability).79 Due to the nature of the research question, the discussion will 

consider both of these meanings in places. In particular, it is acknowledged that 

approximately 8,000 people in Ireland are diagnosed with an intellectual disability and a 

psychosocial disability, with almost half this number requiring specialist assessment and 

treatment (4,500).80 Of this number, it is estimated that between 900-2,400 persons with 

intellectual disabilities will exhibit “challenging behaviour” (see Chapter 4), and up to two 

thirds of this category will also have a psychosocial disability.81 The co-existence of 

intellectual disability and psychosocial disabilities is arguably a key variable within this 

research study, and therefore this researcher has chosen to include this category within 

the broad term Dual Diagnosis. 
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1.4  Research Design and Central Research Question 

 

The aim of this thesis is to identify the existing barriers to justice for persons with 

disabilities within the pre-trial criminal justice system and in particular to examine whether 

the United Nations Convention on the Rights of Persons with Disabilities can provide a 

useful framework for law and policy reform. While this research draws upon and compares 

the current practices to the protections and safeguards in place for other vulnerable 

persons, including children, the research applies to adults specifically. There are also a 

number of secondary research questions arising in this thesis: 

 

a) What are the minimum procedural guarantees afforded to suspects of crime in 

Ireland?  

b) What are the existing gaps in law and policy for persons with disabilities as suspects 

of crime? 

c) What minimum standards should be in place to protect the rights of persons with 

disabilities in the criminal justice system? 

d) Are there examples of best practice which can be employed? 

 

In accordance with the main research question, the objective is to identify the current gaps 

in the law, policy and also the existing research and guidelines in relation to the rights of 

suspects with disabilities in the criminal justice system. While the research refers 

specifically to persons with intellectual disabilities and/or psychosocial disabilities as 

suspects of crime, there are several different parallels highlighted throughout the thesis 

with persons with disabilities as victims of crime or with persons involved with the justice 

system more generally. In a number of cases, references are also made to civil legislation 

such as the Mental Health Act 2001, which provides the Gardaí with powers to detain 

persons believed to be a risk to themselves or others in a Garda station.  
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1.4.1 Methodology 

 

According to Chynoweth, there are a number of different styles or approaches which can 

be adopted within the pursuit of legal scholarship.82 Drawing on a taxonomy of legal 

research presented by Arthurs,83 Chynoweth makes a distinction between traditional or 

“pure” research undertaken in academia, and applied work which best suits legal 

practitioners and policy makers.84 There is a further distinction then regarding traditional 

doctrinal research and interdisciplinary research, as represented by the horizontal axis 

below.85 

 

 

Figure 1: Legal research styles (Arthurs, 1983)  
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For the purpose of answering the present research question, a mix of methodological 

approaches was engaged spanning the axis from traditional or “pure” doctrinal legal 

analysis to a more practical “law in context” or socio-legal approach. Incorporating such an 

approach enabled the researcher to examine the range of national and international laws 

governing the pre-trial system in Ireland, while also looking at the wider policies and 

guidelines which influence the criminal justice sector and the police practices of An Garda 

Síochána. More specifically, a socio-legal methodology is focused on how the law operates 

within society.86 In doing so, this thesis will provide an in-depth account of the barriers to 

justice beyond those which are contained within the law itself; while also incorporating a 

holistic view of the existing barriers, with regard to systemic and attitudinal barriers which 

inhibit the full participation of suspects with disabilities. Furthermore, a socio-legal 

approach will ensure that the recommendations for reform will provide for real and 

meaningful change for all persons involved with the criminal justice system, including 

persons with disabilities themselves, the Gardaí and lawyers.  

 

Aside from legal methodological approaches, this research also engages in historical and 

comparative methodologies. Within Chapter 2, for example, the researcher traces the rise 

of State intervention in the lives of persons with disabilities through the use of legislation 

in order to contain the problems associated with vagrancy. This discussion forms the basis 

for the subsequent Chapters examining the rise of the disability human rights movement 

and, in particular, the de-institutionalisation movement from the 1960s onwards.87 

Moreover, a comparative approach is also used to provide an overview of best practices 

from common law jurisdictions such as England and Wales, and Northern Ireland. Drawing 

upon these countries and models of best practice has helped increase understanding of 

how to approach the complex issues arising in this area and identify future orientations for 

Irish law. In particular, the Police and Criminal Evidence Act 1984 (PACE) in England and 

Wales offers significant guidance for the purpose of this discussion and will be used to a 

large extent in Chapter 5 to outline examples of how vulnerable persons can be supported 

within police custody.  
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This thesis will also draw upon a range of empirical studies relating to persons with 

disabilities, in Ireland and internationally, within the criminal justice process. In addition to 

this, informal visits were undertaken by the researcher to a Sheriff’s office in Syracuse, 

New York. During these visits, informal conversations were held regarding the experience 

of interacting with persons with disabilities, the accommodations in place for suspects with 

disabilities and the levels of awareness among police officers regarding disability and 

mental illness. Such conversations have helped to inform the research and have ensured 

that the research is best reflective of policing practices. Access was also granted to the 

researcher by the Garda Research Office to conduct a site visit to a station and carry out 

interviews with key Garda personnel. The aim of this exercise was to gain an insight into 

the operational practices of An Garda Síochána, including the training provided to Gardaí 

in respect of vulnerable suspects. The main impetus to conduct interviews was further 

necessitated due to the lack of resources and available information with respect to the 

prevalence of persons with disabilities as suspects of crime, the supports available to 

Gardaí in responding to challenging cases and the training delivered at Templemore Garda 

College in respect of disability and mental health awareness.  

 

Unfortunately, access to a Garda station was not permitted during the course of this 

research and only two Gardaí agreed to be interviewed. Furthermore, a request for 

information was denied by Templemore Garda College in respect of the current training 

programme and materials delivered to Trainee Gardaí. While this created some difficulties 

for the purpose of completing the research project, the researcher was able to gain 

information in relation to Garda training from making a number of Freedom of Information 

requests (see appendices). Further information was elicited from parliamentary questions 

submitted by the researcher to Finian McGrath T.D. (Minister of State for Disability Issues), 

James Browne T.D. (Fianna Fáil Spokesperson on Mental Health) and Charlie Flanagan T.D. 

(Minister for Justice and Equality). Further information was also gathered from the Garda 

Inspectorate reports, the reports of the Garda Ombudsman and the reports published 

following Commissions of Inquiry set up to examine the practices of An Garda Síochána 

(namely, the report of the Morris Tribunal and the report into the Dean Lyons case).88 The 
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findings and information presented in these reports are particularly important in the 

context of Chapter 6, as they shed light on Garda interview practices and the training 

afforded to Gardaí at present. 

 

1.4.2 Thesis Outline and Structure 

 

This thesis is divided into seven chapters. Chapter 2 will chart the historical treatment of 

persons with disabilities in Ireland generally, to provide a backdrop for the plethora of 

issues which arise for all persons with disabilities in society and within the criminal justice 

system. This Chapter will then proceed to outline the role of the police as agents of State 

control. This will introduce the reader to the formation of policing in Ireland and the 

influences of police officers over persons with disabilities. Within this Chapter, the 

competing theoretical concepts underpinning traditional disability research will be 

discussed – the medical model of disability and the social model of disability. Chapter 3 will 

then consider the international human rights framework for persons with disabilities, with 

specific regard to the UN Convention on the Rights of Persons with Disabilities and its 

development.  

 

Following the de-institutionalisation movement in the 1960s, evidence suggests that the 

rates of persons with disabilities in contact with the police have considerably increased, 

with police officers subsequently earning the moniker “psychiatrists in blue.”89 This 

discussion, along with the subsequent implications for policing, will be addressed in 

Chapter 4 which considers the initial barriers to justice during the police investigation and 

arrest. From the initial encounter with a member of An Gardaí, there are a number of 

human rights law implications arising, especially in regards to the use of force.  
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Chapter 5 considers the broad range of issues arising following admission to a Garda 

station, namely the experience of being held in custody and the possibility of involuntary 

medical treatment. It is imperative for all suspects that sufficient safeguards are in place to 

avoid arbitrary deprivations of the right to liberty. Within this Chapter, it will be argued 

that while the experience of being arrested and taken into custody can be intimidating for 

all individuals, it is perhaps more intimidating for persons with disabilities (especially if 

they have hidden disabilities or psychosocial disabilities). As a result, it is imperative that 

reasonable accommodations are made available to support persons with disabilities as 

suspects of crime, for example by providing the assistance of an appropriate adult.  

 

Chapter 6 will then examine the existing procedural guarantees in place for suspects held 

in detention, specifically the right of access to legal advice. The aim of this Chapter is to 

explore the unique challenges to persons with disabilities during the police interview; 

which is arguably the ultimate determinant of case progression (for example if the 

individual confesses). Finally, Chapter 7 will discuss final conclusions and recommendations 

which will bring together the issues and consider future orientations for reform in this 

area. 

1.5  Summary 

To date, the extent to which the UN Convention on the Rights of Persons with Disabilities 

will influence criminal justice law and policy has remained considerably underdeveloped. 

There is similarly no research currently available documenting the impact of the 

Convention on the pre-trial investigative stage, including arrest, detention and 

questioning. Furthermore, the UN Committee on the Rights of Persons with Disabilities has 

yet to consider this area and as such, there is little impetus for States Parties to reconsider 

existing laws in the pre-trial process to ensure compliance with the Convention. The aim of 

this research is to fill this existing void and to create a discussion regarding the status of 

persons with intellectual and psychosocial disabilities within the criminal pre-trial process. 

Part one will begin by discussing the historical context and the existing human rights 

protections for persons with disabilities pursuant to international law.
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 CHAPTER 2  

Historical Perspectives and Theoretical 

Considerations 

 

2.1  Introduction 
 

This Chapter provides a theoretical context and investigates the historical treatment of 

persons with disabilities as suspects of crime, through the lens of disability studies; 

specifically the two main theories of disability, the medical model and the social model. 

Through a variety of sociological and medical influences, law and policies began to emerge 

in the eighteenth century which provided for the control and containment of persons with 

disabilities, particularly persons with mental illnesses, which is still evident today. Ireland 

adopted an extensive network of asylums in line with other European countries; however, 

higher rates of institutionalisation would suggest that we used the system more 

enthusiastically than our European counterparts.1 Influenced by the desire to maintain 

control and social order, the rise of the asylum coincided with the rise of psychiatry and 

the somewhat paradoxical drive to care for “lunatics” within the asylum.2 The emphasis on 

treating or containing the mentally ill, further demonstrates the public perceptions 

towards mental health during the eighteenth and nineteenth centuries and the resulting 

stigma and isolation of persons with disabilities.  

 

 

 

 

                                                      
1
 Joseph Robins, Fools and Mad: A History of the Insane in Ireland (Institute of Public Administration 1986) 

65-67. [Hereafter Robins 1986]. 
2
 Pauline Prior, ‘Prisoner or patient? The official debate on the criminal lunatic in nineteenth-century Ireland’ 

(2004) 15(2) History of Psychiatry 177, 185: Prior explains that the language used in the nineteenth century 
was more closely related to discourses of control than of care. [Hereafter Prior 2004]. 
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The dichotomy between care and control will be explored in this Chapter, as a precursor to 

the following Chapters which address the treatment of suspects with disabilities within the 

pre-trial process.3 It will be argued that this dichotomy remains relevant to modern 

criminological and criminal justice policies, which continue to struggle with the question of 

how to respond to vulnerable persons who come into contact with the justice system. In 

particular, the role of the police within this paradigm must be questioned – are police 

officers agents of State control? Or do they have a duty to assist in the provision of care to 

vulnerable members of society? It is necessary to consider this background and historical 

context before proceeding in the following Chapters to examine the existing barriers to 

justice and obstacles within the Irish pre-trial process for persons with disabilities. 

2.2 The Early Marginalisation and Criminalisation of Disability 
 

To explain the early treatment of persons with disabilities in Ireland, and understand their 

treatment today, it is necessary to look to the laws and social policies introduced during 

the period of the Poor Laws and the emergence of the Welfare State.4 Indeed, the modern 

meaning ascribed to “disability” was first used within the old Poor Law as an administrative 

category to segregate certain members of society who were deemed unable or unfit for 

work.5 The Poor Relief Act 1601 sought to introduce a coherent system under which 

parishes were obliged to provide poor relief for the deserving poor in an effort to curb the 

social problems associated with vagrancy and begging.6 The distinction between the 

deserving and the undeserving poor sought to distinguish between those who were unable 

to work through no fault of their own (widows, orphans, the elderly and the sick), as 

opposed to idle-vagrants and beggars, i.e. the undeserving poor.7  

 

 

 

                                                      
3
 For further information see Judith Laing, Care or Custody? Mentally Disordered Offenders in the Criminal 

Justice System (Oxford University Press 1999). 
4
 Mel Cousins, Explaining the Irish Welfare State: An Historical Comparative and Political Analysis (Edwin 

Mellen Press 2005). 
5
 Olivia Smith, Disability Discrimination Law (Round Hall/Thomson Reuters 2010) 13. [Hereafter Smith 2010]. 

6
 See Steven King, Poverty and Welfare in England, 1700-1850 (Manchester University Press 2000) and 

Anthony McCashin, Social Security in Ireland (Gill & Macmillan 2004). [Hereafter McCashin 2004]. 
7
 See Lynn Hollen Lees, The solidarities of strangers: The English poor laws and the people, 1700-1948 

(Cambridge University Press 1998). 
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Unlike England, which experienced a growth in the economy at the turn of the eighteenth 

century, Ireland was experiencing a period of poor economic stability, made worse by the 

ongoing political turmoil and problems associated with over-population.8 The maintenance 

of social order was therefore prioritised over economic progress, despite the large levels of 

poverty and unemployment.9 Moreover, as Ireland was not bound by the Poor Relief Act 

1601,10 matters relating to persons with disabilities were dealt with by families or within 

the community.11 Ultimately, family members were held responsible for the care of 

persons with disabilities or mental illnesses under the Brehon Law.12 Despite this 

responsibility, Kelly has observed that the familial duty was often misplaced; there is an 

illusion that prior to the establishment of public asylums, the mentally ill lived ‘charmed 

lives’ but in reality, they died young and badly.13 Most often, they were abandoned by 

their family or kept in very poor conditions, with evidence of people being kept in 

outhouses, huts or chained to a tree or a wall.14  

 

Over time, the State came to play a greater role in the regulation of lunatics in an effort to 

maintain social order and contain the problem of homelessness. In England, the Vagrancy 

Act 1609 required counties to build a house of correction for ‘keeping, correcting and 

setting to work of rogues, vagabonds, sturdy beggars and other idle and disorderly 

persons.’15 State intervention came later in Ireland however; Reuber claimed that the ‘Irish 

authorities had been slow and reluctant to accept any public responsibility for the poor.’16 

It was not until 1703 that the Workhouse was established to provide direct provision for 

the purpose of employing and maintaining the poor. Also known as Houses of Industry, 

                                                      
8
 Robins (Fn. 1), 68. 

9
 Mairéad Considine and Fiona Dukelow, Irish Social Policy: A Critical Introduction (Gill & Macmillan 2009) 2. 

[Hereafter Considine and Dukelow 2009]. 
10

 It was not until 1838 that a Poor Law was enacted in Ireland, formed by the Poor Relief Act 1838. 
11

 Smith 2010 (Fn. 4), 14. 
12

 In such cases where an incident was carried out in violation of social norms, Brehon Laws held those 
responsible for the care of a ‘fool’ or a ‘lunatic’ accountable for their failure to prevent such wrongdoings. 
Damien Brennan, ‘Mental Illness and the Criminalisation Process’ in Deirdre Healy and others (eds.), The 
Routledge Handbook of Irish Criminology (Routledge 2015) 542. [Hereafter Brennan 2015]. 
13

 Brendan Kelly, ‘Mental Health Legislation and Human Rights in Ireland: What Next?’ (Founders Day 
Programme, St Patricks University Hospital Dublin 9 October 2012) 
<https://www.youtube.com/watch?v=KOPhVSflZsA> accessed 20 June 2018. 
14

 Smith 2010 (Fn. 4), 14. 
15

 Vagrancy Act 1609, 7 Jac I c 4, s 2. See Phillip Fennell, ‘Mental Health Law: History, Policy and Regulation’ 
in Lawrence Gostin and others, Principles of Mental Health Law and Policy (Oxford University Press 2010) 6. 
16

 Markus Reuber, ‘The architecture of psychological management: the Irish asylums (1801-1922)’ (1996) 
26(6) Psychological Medicine 1179. 

https://www.youtube.com/watch?v=KOPhVSflZsA
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these establishments played an important role in ensuring social order and maintaining 

control.17  

 

In contrast to the English system, there was much greater emphasis on the provision of 

medical relief within the Irish system, which utilised a dispensary system for physical 

ailments, not lunatic care.18 The establishment of Infirmaries within the workhouses led to 

the unwanted increase in admissions for medical relief of lunatic paupers.19 As Porter has 

stated: 

 

[C]ustodial institutions such as houses of industry, workhouses, houses of 

improvement, and houses of correction emerged throughout urban Europe, 

offering putative solutions to the problems of urbanisation, pauperisation and 

proletarianization, so they necessarily caught some mad people in their nets.20 

 

Lunatic wards were subsequently introduced in four workhouses around Ireland,21 to bring 

order to the workhouses (and also prisons) by means of segregating the insane.22 

Nevertheless, problems of overcrowding soon arose and further accommodations were 

considered necessary to provide a specialised institution for lunatics.23 Within this section,  

the ways in which the State marginalised and, eventually, criminalised persons with 

disabilities will be addressed. As will be addressed later in section 3, these historical 

perspectives eventually contributed to a medicalised conception of disability which viewed 

persons with disability as objects of charity who were of low value to society. These 
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 Considine and Dukelow 2009 (Fn. 8), 3. 
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 Oonagh Walsh, ‘Lunatic and Criminal Alliances in Nineteenth Century Ireland’ in Peter Bartlett and David 

Wright (eds.), Outside the Walls of the Asylum: The History of Care in the Community 1750-2000 (The Athlone 
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relief within workhouses; Virginia Crossman, The Poor Law in Ireland: 1850–1914 (Liverpool University Press 
2013). 
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 Roy Porter, 'Madness and its institutions' in Andrew Wear (ed.), Medicine in Society Historical Essays 
(Cambridge 1992) 282. [Hereafter Porter 1992]. 
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 Pursuant to the Prisons (Amendment) Act 1787. See Markus Reuber, ‘Moral Management and the Unseen 
Eye: Public Lunatic Asylums in Ireland, 1800-1845‘ in Greta Jones and Elizabeth Malcolm, Medicine, Disease 
and the State in Ireland, 1650-1940 (Cork University Press 1998). [Hereafter Reuber 1998]. 
22

 Mark Finnane, Insanity and the Insane in Post-Famine Ireland (Croom Helm 1981) 21. [Hereafter Finnane 
1981]. 
23

 Brendan Kelly, ‘Mental Health Law in Ireland, 1821 to 1902: Building the Asylums’ (2008) 76(1) Medico-
Legal Journal 19. [Hereafter Kelly 2008]. 
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perspectives therefore illustrate the historic vulnerability of these individuals, especially 

during the age of the asylum. 

 

2.2.1  The Age of the Asylum 

 

During the nineteenth century, a network of public lunatic asylums began to emerge 

throughout Ireland.24 Political will to reform the existing social policy arose following 

evidence presented by a Committee in the House of Commons in 1817, which was set up 

to examine the lives of the lunatic poor in Ireland: 

 

When a strong man or woman gets the complaint [mental disorder], the only way 

they have to manage is by making a hole in the floor of a cabin, not high enough for 

the person to stand up in, with a crib over it to prevent his getting up. This hole is 

about five feet deep, and they give this wretched being his food there, and there he 

generally dies.25 

 

This report, which was commissioned by the then Chief Secretary of Ireland, Robert Peel, 

was to enquire into the public care of the insane.26 Peel, also known as the father of 

modern democratic policing, had two main objectives as Chief Secretary – the creation of a 

specialist police force and the establishment of a system of public asylums.27 The 

Committee concluded that the ‘extent of the accommodation which may be afforded by 

the present establishments in the several counties of Ireland’ was ‘totally inadequate for 

the reception of the lunatic poor.’28 As a result, the Poor Relief (Ireland) Act was then 

                                                      
24

 Considine and Dukelow 2009 (Fn. 8), 6.  
25

 As cited in Arthur Williamson, ‘The Beginnings of State Care for the Mentally Ill in Ireland’ (1970) 1(2) 
Economic and Social Review 281, 283. 
26

 Roy McClelland, ‘The madhouses and mad doctors of Ulster’ (1988) 57(2) Ulster Medical Journal 101, 107. 
27

 Jennifer Brown, ‘The Legal Powers to Detain the Mentally Ill in Ireland: Medicalism or Legalism?’ (PhD 
Thesis, Dublin City University 2015) 22. [Hereafter Brown 2015[. 
28

 Lunatic Asylums Ireland Commission, Report of the Commissioners of Inquiry into the State of the Lunatic 
Asylums and Other Institutions for the Custody and Treatment of the Insane in Ireland: with Minutes of 
Evidence and Appendices (Part 1 – Report, Tables and Returns) (Thom and Sons for Her Majesty’s Stationary 
Office 1858) 34. 
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enacted in 1838,29 and the introduction of a new Poor Law in England.30 It subsequently 

became the first statutory system of welfare in Ireland.31 

 

The asylum became of great social significance in Ireland.32 They were seen as a welcome 

improvement to the earlier practice of consigning lunatics to the workhouses, particularly 

because there was a new-found emphasis on treating mental illness as opposed to 

punishing it.33 In 1815, the Richmond Asylum was opened to replace the lunatic ward of 

the Dublin Workhouse and to provide accommodation for up to 300 people.34 As Ireland’s 

first public psychiatric hospital, it sought to provide recovery to patients.35 Here the 

patients were segregated into classes, with ‘those who are violently disordered, those who 

are incipiently disordered and those who appear to be restored but who are retained in a 

state of probation in order to enquire more particularly into the state of their intellects.’36 

On account of the perceived danger mentally ill persons posed to society, their detention 

in the asylum was often indefinite.  

 

It was not long until Richmond also became seriously overcrowded.37 In particular, there 

was an increase in the number of “incurable” patients for whom there was no proper 

accommodation (apart from the lunatic asylum) and a rise in the number of criminal and 

dangerous lunatics being referred from jails.38 In 1817, a bill was passed through 

Parliament to allow for the establishment of a wider system of asylums, outside of 

Dublin.39 In 1821, a number of district lunatic asylums were introduced to provide 
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 This Act followed the Act of Union in 1800, which brought Ireland and Britain together as one political unit. 
As a result of this Act, Ireland lost political autonomy through a devolved parliament, and any further 
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 Poor Law Amendment Act 1834. 
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 See McCashin 2004 (Fn. 5). 
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33

 Twenty-two asylums were built between 1810 and 1869, and admission rates increased steadily during the 
nineteenth century (see Considine and Dukelow 2009 (Fn. 8), 6-7). 
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 See Reynolds 1992 (Fn. 35). 
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compulsory detention for mentally ill persons who were convicted of sedition, murder or 

other offences.40  

2.2.2  Criminalisation of Mental Illness 

 

Further reforms were then introduced by way of the Criminal Lunatics (Ireland) Act 1838, 

which continued to govern committal procedures until the Mental Treatment Act 1945.41 

This Act provided for the transfer of individuals from prisons to an asylum if they were 

considered to be dangerous, mentally ill or intellectually disabled.42 An individual could 

also be committed to an asylum by two Justices of the Peace on the basis of sworn 

evidence by a third party, usually a family member.43 Notably, medical evidence was not 

required for the purpose of committing someone to the asylum under the 1838 Act.44 In 

contrast to England, the 1838 Act linked the Irish prison and the asylum systems together, 

under the control of the Lord Lieutenant’s Office. It soon became apparent that the Irish 

asylums were envisaged as ‘tailored institutions for the imprisonment of the insane.’45 

Known as the ‘dangerous lunacy’ procedure, it soon became the admission pathway of 

choice for families,46 in part because it dispensed with the need for a certificate of poverty 

and also because it gave the police full responsibility for the transportation of persons to 

the asylum, thereby removing any obligation on behalf of the relative.47 Ultimately, this 

procedure became widely abused,48 largely because of the relative ease with which people 

could be committed. The perception of dangerousness was the defining requirement for 

admission to an asylum under this legislation, although it was not necessary for the person 

in question to have committed a crime.49 
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The Central Mental Hospital in Dundrum, which to this date houses the only National 

Forensic Mental Health Service in Ireland, was then set up under the Lunatics Asylums 

(Ireland) Act (1845) to provide ‘a central asylum for insane persons charged with offences 

in Ireland.’50 The first secure facility for criminal lunatics in Europe,51 it provided care and 

treatment to mentally disordered offenders detained there on foot of a court order or 

following a transfer from a prison or psychiatric hospital. In what could be said to be an 

enlightened decision (particularly in regards to its time), officials decided not to co-locate 

the hospital with a prison as ‘lunatics were not criminals and should, therefore, not be 

treated in the same way or on the same premises – in other words, lunatics and criminals 

were different kinds of people and therefore warranted different institutional 

approaches.’52  

 

Towards the end of the nineteenth century, the Dundrum Hospital, along with the district 

lunatic asylums were experiencing severe problems with overcrowding. One of the reasons 

for the significant increase in the number of patients in asylums was the apparent upsurge 

in “guilty but insane” verdicts in Irish courts during the 1880s, which led to an indefinite 

detention in Dundrum.53 Prior to 1883, a person found not to have been responsible for his 

or her actions at the time of committing the alleged act received an acquittal. The 

exculpatory threshold was quite high however, as it required the disability to be of such a 

nature that the accused resembled a beast as opposed to a man.54 The Trial of Lunatics Act 

1883 revised the appropriate verdict in the case of insanity to ‘guilty of the act or omission 

charged but insane, so as not to be responsible, according to law, for his actions at the 

time when the act was done or the omission made.’55 If the jury returned a verdict of 

‘guilty but insane’, the accused was detained in custody ‘as a criminal lunatic, in such place 

and in such manner as the court shall direct till the pleasure of the Lord Lieutenant shall be 
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known.’56 The upsurge in insanity verdicts is not unique to Ireland however, as there is 

evidence in other European countries which suggest an increase in the rate of insanity 

verdicts.57   

 

A special report of the Inspectors of Lunatics to the Chief Secretary examined this alleged 

increase and illustrated the growth of institutional care during the nineteenth century.58 

Interestingly, the number of “idiots” and “lunatics” doubled between 1851 and 1891, with 

14,945 “lunatics” and 6,243 “idiots” living in Ireland.59 Of this number, there were very few 

people within the prisons system by 1871, but the number of lunatics within the 

workhouses steadily increased.60  

 

Between 1854 and 1856, dangerous lunatics made up 41.8% of male admissions to district 

asylums, whereas female admissions amounted to 31.8%.61 These figures increased 

steadily and by 1890, these figures rose to 75.7% for men and 67.3% for women.62 As 

Finnane has observed, by 1914 the population of Ireland had declined by a third following 

the Great Irish Famine, however, the number of “insane” persons increased sevenfold.63 

According to Kelly, the ‘one single, standout event among the many factors that set Ireland 

on a course towards mass institutionalisation of the mentally ill,’ was the Criminal Lunatics 

(Ireland) Act 1838.64  
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The rise in the numbers of persons with mental illness detained in institutions during the 

nineteenth century can be attributed to a number of factors, including the impact of the 

Famine, a poor economy and political instability. Scull suggests another interesting theory 

for the rise of insanity however, that it was broadened by the psychiatric profession in 

order to accumulate more resources and power.65 The influence of psychiatrists and their 

role in the criminalisation of persons with mental illnesses will therefore be considered in 

the following section. 

2.2.3  The Influence of Psychiatry  

 

According to Foucault, the intervention of psychiatry in the field of law can be traced back 

to the beginning of the nineteenth century, and in particular to a series of cases during the 

early nineteenth century concerning serious crimes, mostly murders.66 In commenting on 

the role of psychiatrists within the legal system during this time, Foucault observed how 

they invented an ‘entirely fictitious entity, a crime which is insanity’:  

 

[P]sychiatrists have tried very stubbornly to - take their place in the legal 

machinery. They justified their right to intervene, not by searching out the 

thousand little visible signs of madness which may accompany the most ordinary 

crimes, but by insisting - a preposterous stance - that there were kinds of insanity 

which manifested themselves only in outrageous crimes, and in no other way.67 

 
In considering the reasons why psychiatry and psychiatrists became concerned with 

insanity, Foucault argued that crime became an important issue as it was seen as a 

modality of power to be secured and justified.68 Walsh also discusses the nature of a power 

dynamic between the patient and the physician which was evident during the nineteenth 
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century, which in turn created a top-down power structure in mental healthcare.69 

Physicians within asylums were responsible for making all the decisions in respect for their 

patients’ lives, generally without accountability. Smith explains that the rise in power of 

medicine legitimised the ‘segregation of the physically and mentally impaired to such an 

extent that the lives of disabled people were made subject to medical power.’70 O’Sullivan 

also addresses the issue of medicalisation: 

 

[M]edical professionals were authorised by the State to gatekeep welfare 

disbursements to [disabled] people. Doctors… became involved in the allocation of 

benefits, in assessing individuals for specialised equipment… in deciding 

educational needs and measuring work capabilities. To receive statutory provision, 

disabled people were required to have their “condition” validated … a particular 

perception of disability and disabled people became entrenched in the public mind. 

The medicalising of disability was complete.71 

 

The emergence of psychiatry brought about a reconceptualization of lunacy. Unlike the 

earlier socially constructed perception of disability which developed during the eighteenth 

century, the increased medicalisation and the powers afforded to psychiatrists during the 

nineteenth century sparked a new understanding of insanity and mental illness. This new 

medicalised conception of disability had a significant impact on the lives of disabled people 

as the “personal tragedy” approach began to dictate the way in which people lived their 

lives: they became passive victims, dependent on family and friends, welfare benefits and 

services.72 Increasingly, psychiatrists began to influence the definition of dangerousness 

and played an important role in identifying and explaining criminal conduct.73 Following the 

aftermath of the First World War, the assumption that criminality could be explained in 
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terms of an inherited disposition to bad conduct was replaced by an interest in 

environmental or psychological explanations for criminality, influenced by psychiatry.74 

 

To understand the role of psychiatrists and their influence in defining and shaping public 

policies and attitudes in relation to mental health, it is necessary to briefly illustrate the 

shift towards medicalisation within the institutions. Throughout Europe, there was a 

growing realisation during the late eighteenth and early nineteenth century towards the 

prospect of curing those detained in asylums.75 This led to increased use of different modes 

of treatment, such as moral management and moral therapy, in an effort to cure 

madness.76  

 

The practice of moral management was especially common in the Richmond Hospital, an 

approach which was described as an alternative to the traditional treatments of its time; 

namely, blood-letting and the use of “circulating chairs.”77 This form of treatment 

originated in post-revolutionary France as an alternative to traditional, medical treatments 

for the insane.78  In keeping with this approach, the doctor-patient relationship was 

prioritised and there was a perception that if disabled people cooperated with doctors, 

they could get better.79 Although curing one’s illness or impairment was an important 

objective, the differentiation between sickness and disability was often misconstrued. 

Nevertheless, there was a significant emphasis placed on compliance and adhering to 

medical advice within asylums and hospitals.80 
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Towards the end of the nineteenth century moral treatment was expanded to mean the 

abolition of restraint, separation of different groups of patients, provision of amusements, 

facilities for exercise, religious activities, and light, well-ventilated surrounding.81 Although 

the principles of moral treatment were adopted by physicians within the Richmond Asylum 

and an asylum in Cork, the use of this practice did not expand throughout other Irish 

institutions.82 The reasons for this are twofold, firstly the public asylum system operated as 

a means to control lunatics, beggars and the homeless, rather than to provide treatment. 

Secondly, the asylums were run by a layman who was not trained in medicine or moral 

management, any necessary treatment was provided for on a visiting basis only as most 

institutions did not have a resident physician.83 

 

If mental health systems can be viewed through the lens of power structures, as argued by 

Foucault, then we must consider the other relevant parties within this paradigm beyond 

the physician and the patient.84  Arguably, the police have become key operators within 

the mental health system, particularly following the period of de-institutionalisation in the 

twentieth century (to be discussed in Chapter 4). The following section will discuss how 

attitudes and public perceptions about disabilities have been shaped by two competing 

conceptual models of disability, the medical model and the social model. 
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2.2 Conceptualising Disability 

2.2.1 The Medical Model of Disability  

 

The overreliance on institutional care alongside the rise of psychiatry has resulted in a 

medicalised conception of disability and mental health. According to Shakespeare, we ‘are 

socialized into thinking of disability in a medical model way.  We can view this as 

internalized oppression.’85 The emphasis on treating mental illness and the importance 

placed on the doctor-patient relationship was fundamentally important to the control of 

disability during the rise of the Welfare State. The medicalisation of disability developed a 

sense of confidence among medical professionals that persons with disabilities could 

either be cured or rehabilitated in institutions. The large number of persons with 

disabilities, particularly persons with psychosocial disabilities, who were sent to Irish 

asylums for treatment, is indicative of how the medicalisation of disability was deeply 

engrained in society for many years. While the organised policy of confining people within 

asylums continued until the 1960s, to this day there is an overreliance on social care 

homes within Ireland and increasingly, young people with disabilities are being sent to 

nursing homes or convalescent homes.86  

 

The segregation of people with disabilities over time has legitimised discrimination and 

oppression on the basis of disability and has normalised the treatment of persons with 

disabilities as a negative experience and one that should be avoided. One example of this 

was the categorisation of persons which was introduced within the old Poor Laws, with an 

emphasis on being “able-bodied.”87 This distinction created a legitimate means of 

segregating persons with disabilities from general society – to the effect that persons with 
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disabilities and mental illnesses were perceived as being “abnormal” and of lesser value in 

society.88 

 

The medicalisation of disability has not only influenced the treatment and detention of 

persons with disabilities, it has also been used to categorise persons into two groups: 

“disabled” and “non-disabled”.89 This categorisation forms an integral part of the medical 

model and its perception of what is normal and abnormal. This dichotomy views persons 

with disabilities as inferior and in need of support from able-bodied members of society.90 

Accordingly, ‘the normality-abnormality construct is an inherent feature of the medical 

model of disability where disability is perceived as an aberration which needs to be 

removed, corrected or hidden.’91  

 

The perception of persons with disabilities as being “abnormal” can be compared to other 

human rights movements, such as gender and race equality, where it was typical for 

women to be perceived as “the other”.92 In this way, disabled persons – the other - are 

seen as being inferior to and different from able-bodied members of society. Johnstone 

has also argued that the normal-abnormal dichotomy implies that able-bodied people are 

‘normal, good, clean, fit, able, independent,’ while disabled people are ‘abnormal, bad, 

unclean, unfit, unable and dependent.’93 It is in this way that the medical model of 

disability ‘categorises the able-bodied as somehow “better” than or superior to people 

with disabilities.’94 
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The medical model of disability or “medicalism” evolved from a perception that disability is 

derived from a medical or physical pathology.95 This model has been the dominant 

conceptualisation of disability in western liberal democracies for over a hundred years on 

account of the rise of the Welfare State and the power afforded to medical professionals 

during the twentieth century.96 While the notion of control and containment was 

fundamentally connected to the medicalisation of disability, another objective of this 

theory was rooted in the belief that disability is a medical condition which requires fixing, 

and all problems associated with it are a direct consequence of one’s own physical or 

cognitive impairment.97 To this end, medical model theorists place no emphasis on societal 

factors or the external barriers which may restrict or inhibit persons with disabilities, as the 

main focus is centred on their condition or impairment.98  

 

In 1980, the World Health Organisation incorporated a medical model approach within the 

International Classification of Impairments, Disabilities and Handicaps (ICIDH), which 

sought to distinguish between the experiences of Impairment, Disability and Handicap.99 In 

their assumption that disability is a result of one’s own impairment, the WHO overlooked 

the range of social or physical barriers within society which may limit one’s ability to 

participate in a manner which is considered “normal” for the able-bodied majority. In line 

with modern thinking on the conception of disability and current international 

standards,100 the ICIDH now recognises that disability is a result of environmental 
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barriers;101 thereby displacing the medical model and endorsing the social model, which 

will be discussed below. However, the original emphasis on impairment reinforced the 

perception that disabilities were first and foremost a direct consequence of individual 

impairments in functioning; and secondly that cure, management and rehabilitation of the 

impairment were required. 

 

While the medical approach is now widely discredited, there is still a close link between 

medicine and criminal behaviour. Criminal defences such as insanity, diminished 

responsibility and fitness to plead continue to operate on the basis of assessing one’s 

mental capacity for the commission of a crime. It remains to be seen whether these 

defences will continue to exist into the future following the CRPD,102 however it is argued 

that the medicalised approach has still been retained and applied within the criminal 

justice system. This discussion will be borne out throughout the thesis, particularly with 

regards to providing medical treatment in custody (Chapter 5) and questioning suspects 

(Chapter 6). 

2.2.2 The Social Model of Disability 

 

From the late 1960s, many began to criticise the medical model of disability and an 

alternative model was developed which sought to recognise the rights and abilities of 

persons with disabilities.103 This theory was developed during the 1960s and the 1970s in 

response to concerns among disability rights advocates about the influence of the medical 

model and the distinction between persons based on physical or mental traits.104 In 

contrast to its predecessor, the social model challenges the belief that individuals are 
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“impaired” by their personal “condition”.105  Rather, it views disability as a social construct 

which requires the general society to dismantle the physical and attitudinal barriers which 

seek to limit or prevent the participation of persons with disabilities.106  

 

The social model of disability was influenced in particular by the economic and political 

crises which were ongoing in Britain in the wake of the post-World War II welfare model 

which led to the politicisation of disability.  As Barnes and Mercer explain, many disabled 

people took the lead in calling for policy changes which created a generation of a disabled 

people’s movement.107 The focus was on the impact of social and environmental barriers, 

such as inaccessible buildings and transport, discriminatory attitudes and negative cultural 

stereotypes – all of which were described as “disabling” people with impairments. This 

became the worldview of the British social model of disability – a model which rejected the 

individualised, medical model of disability and reflected a paradigm shift in thinking 

around the concept of disability.  

 

In 1966, Paul Hunt challenged the medical model of disability and its preoccupation with 

the medical and personal suffering experienced by persons with disabilities.108 In Stigma: 

The Experience of Disability, Hunt considered the normal-abnormal dichotomy posited by 

medical model scholars and argued that a distinction can be made between the social lives 

and interests of “able-bodied” and disabled people – the latter are ‘set apart from the 

ordinary’ as they create a direct ‘challenge’ to commonly held societal values as they are 

‘unfortunate, useless, different, oppressed and sick.’109  
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In 1976, the British social model was then presented by the Union of the Physically 

Impaired against Segregation (UPIAS) in their Fundamental Principles of Disability.110 

According to these principles, disability is presented as a ‘situation caused by social 

conditions.’111 In order to appreciate the nature of the social model of disability ‘it is 

necessary to grasp the distinction between the physical impairment and the social 

situation, called ‘disability’’.112 This conception of a disabling society is premised on a clear 

distinction between impairment and disability. UPIAS’s definition of a disability is 

expressed in socio-political terms and includes ‘the outcome of an oppressive relationship 

between people with … impairments and the rest of society.’113  

 

This model subsequently developed differently across jurisdictions, with noticeable 

differences between the American social model and the British social model in particular.114 

British social model theorists were particularly concerned with the political processes 

which resulted in the oppression of persons with disabilities. Whereas, in America social 

model theorists were concerned with the minority group model, which became used as a 

political strategy by oppressed groups in an attempt to gain legal rights and recognitions.115 

The central thesis of this movement was that the analysis applied to the marginalisation of 

racial minorities could also be applied to the disabled.  Theorists such as Hahn, Albrecht 

and Wendell among others, consider disability as arising from social, cultural and political 

dimensions.116 In contrast to the minority group model, the British social model theorists 

rejected the rights-based focus of their counterparts, preferring instead to focus on the 
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social barriers and oppression within society for persons with disabilities.  Oliver focused 

on the experience of disability within the social environment, as opposed to one’s own 

personal impairment or condition.117 Oliver attributes the teachings of the medical model 

to the stigmatisation of people with disabilities, as this system was inherently oppressive 

and excluded people with disabilities from society.118  

 

Kayess and French argue that ‘disability is understood and experienced as oppression by 

social structures and practices.’119 In contrast to the medical model of disability, advocates 

in favour of the social model do not objectify a person by their impairment. Rather, this 

model argues that it is the social oppression of persons with disabilities that has disabled 

them, not their impairment. Many disabled activists saw the social model of disability as a 

means of identifying their own social oppression and enabling them to live more 

independent lives.120 This became a key part of the negotiations for the UN Convention on 

the Rights of Persons with Disabilities (CRPD), which was heavily influenced by the social 

model teachings that barriers constructed by the “able-bodied” majority, are the main 

obstacles to persons with disabilities – not their physical or mental condition. This is 

reflected in the Preamble of the CRPD,121 which recognises the ‘attitudinal and 

environmental barriers that hinders full and effective participation.’122 Further articles 
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within the Convention also refer to the impact of societal barriers, including Articles 1,123 

9,124 and 30.125  

 

While the social model has brought about an instrumental and systemic shift in the 

understanding and attitudes towards disability, Crossley has recognised that the 

fundamental shortcoming of this model is that by focusing on environmental barriers, the 

limitations caused by one’s own bodily impairments are overlooked.126 

 

For some impairments, such as severe mental retardation, severe brain injury, and 

rapidly deteriorating medical conditions, limitations inextricable from the condition 

and independent of social factors may seem to overwhelm any social discrimination 

faced by persons with those impairments.127 

 

The focus on the oppression of persons with disabilities in society and on developing a 

theory of disability as a social construct has been criticised for failing to recognise the 

personal experience of pain and limitation associated with one’s impairment.128
 Wendell, a 

British social theorist writing from a feminist perspective, has distanced herself from the 

norm and has acknowledged that in some cases it is necessary to recognise one’s physical 

impairment and the limitations flowing from that, as not all barriers are the result of a 

disabling environment.129 This is an interesting point to consider in regards to the insanity 

defence and the future of capacity-based criminal defences more generally, in the wake of 

the CRPD. The operation of such defences relies on medical evidence which acts as a 

mitigating factor for persons whose mental capacity to commit the offence is called into 

question. In adopting a social model approach, which looks beyond the persons’ diagnosis, 
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one could argue that it poses challenges for the plea of insanity – which only considers the 

mental status of the individual; thereby operating under the medical model approach. As 

discussed above, it may be that the criminal justice system has retained the medical model 

and has neglected to adopt the teachings of the social model approach. 

 

To conclude, the fundamental difference between the medical model and the social model 

is that the former seeks to find medical solutions or a cure to adjust the individual to fit 

society, whereas the social model focuses on adjusting the social environment to fit 

individuals.130 Given its broad scope, it has been said that no single restatement of the 

social model can satisfy everyone.131 Consequently, it can be understood as encompassing 

a number of approaches to disability, ranging from civil or human rights approaches, 

minority rights approach and the social constructionist approaches, and is continuing to 

evolve under the influence of critical disability studies.132  

 

The importance of conceptualising disability and assessing the impact of these two 

different schools of thought cannot be understated. In the medical profession, for 

example, the way in which nurses view and conceptualise disability may influence and/or 

determine how they care for patients with disabilities.133 This is also the case for the wide 

range of criminal justice professionals, including judges, lawyers, police officers, social 

workers and prison guards. If for example, police officers view people with schizophrenia 

as dangerous or violent, this may increase the likelihood of the police using force to 

respond to the individual in question. The paradigm shift from the medical model of 

disability towards acceptance of the social model of disability and a rights-based approach 

is evident in current disability discourse, however challenging questions remain as regards 

its application within the criminal justice context (as will be explored later in this thesis). 

For example, it is argued that training and awareness-raising are essential tools to address 

the existence of stigma among police officers. The following section will examine the early 
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role of the police during the period of the Welfare State and their role in maintaining social 

order or control within society. 

2.3 The Role of the Police 
 

Police organisations play a fundamental role in ensuring the rule of law is upheld in all 

liberal, democratic States.134 The role and importance of policing is legitimised by ensuring 

respect for the rule of law and the preservation of law and order within society. In 

pursuing this aim, Reiner suggests that policing is best viewed as an aspect of ‘social 

control’ which occurs universally and is designed to enforce rules or otherwise maintain 

security.135 In the early model of policing, police officers had limited legal powers; their 

primary task involved patrolling the streets and acting as watchmen. However, to coincide 

with the increased role of the State in the lives of persons with disabilities, the police were 

also afforded more powers to maintain order and civil obedience.136 Writing in 1840, De 

Tocqueville commented on the rise of State control, noting that: 

 

[…] everywhere interferes more than it did; it regulates more undertakings, and 

undertakings of a lesser kind; and it gains a firmer footing every day, about, around 

and above all private persons, to assist, to advise, and to coerce them.137  

 

In Europe, the shift towards “State” law, influenced by increased urbanisation and the 

growing distinction between rich and poor, led to the expansion of State authority.138 

European countries began to exercise increased control over the lives of its citizens.139 In 

England, this led to the “watershed moment” in the history of policing – the 

commencement of the Metropolitan Police Act 1829, which heralded significant changes in 
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the response to the problems of crime and security.140 The introduction of the London 

Metropolitan Police force in England subsequently ‘nurtured an increasingly intrusive 

nineteenth-century state.’141  

Reiner has observed that inevitably, the police began to emerge in socially divided areas 

and their work became concentrated around the interests of the dominant classes in 

society.142  

 

While there are many ways in which a State exercises its control over social order and the 

lives of its citizens, the development of criminal law can be seen as one such tool which 

enabled the State to punish individuals who failed to adhere to the rule of law or who 

posed a threat to society. In this way, the police can therefore be viewed as enabling a 

regime as agents of State control – even in democratic States, which seek to uphold the 

status quo. As an organisation, the police are directly responsible for maintaining the 

status quo, investigating crimes and bringing alleged offenders to justice. Therefore, they 

play a fundamentally important role in maintaining social order and control. 

2.3.1 Policing the Welfare State 

 

The origins of policing in Ireland predate the London Metropolitan Police and can be traced 

back to the Dublin Police Act 1786, which established the Dublin Metropolitan Police.143 

Peel’s new model of policing offered a new approach to governance which enabled the 

State to exert control over communities in an organised and efficient manner. This new 

police system was made up of salaried officers who were appointed to assist with law 

enforcement, the maintenance of public order and to apprehend offenders.144 Under the 
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Vagrancy Act 1824, police officers were afforded powers to apprehend any individual with 

‘reasonable suspicion’, and all vagrants, prostitutes, as well as persons who were idle or 

disorderly.145  

 

Over the course of the nineteenth century, the history of policing in Ireland was dominated 

by the formation of the Royal Irish Constabulary, which was established by the Dublin 

Police Act 1836.146 During this time, Dublin was policed by a separate force, the Dublin 

Metropolitan Police, which was in place up until the introduction of the Anglo-Irish Treaty 

1921.147 Following the establishment of the Irish Free State and the end of British home 

rule, a new police organisation was created, An Garda Síochána which replaced the Royal 

Irish Constabulary.148 For much of the twentieth century, policing in Ireland was directly 

influenced and impacted by social and economic crises, such as high levels of emigration 

and lack of investment in services.149 Indeed, one of the distinguishing features of Ireland’s 

history in regards to policing is the very low rates of criminality during the twentieth 

century.150 Accordingly, there was very little impetus or demand to introduce reforms to 

policing during this time.151 
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2.3.2 The Police as Agents of State Control or Providers of Care? 

 

Persons with disabilities have historically been subjected to greater measures of control 

and oppression by States,152 dating back to before the time of the minimal State.153 State 

intervention and institutionalisation became widespread during The Great Confinement, 

particularly during the eighteenth and nineteenth centuries when public asylums and 

prisons were severely overcrowded in Ireland.154 The police played a particularly important 

role during this time as the law gave the police express powers to remove all ‘loose, idle 

and disorderly’ persons, thereby affirming the role of the police in the age of 

institutionalisation.155 The Dublin Police Act 1842 provided further powers to police officers 

to apprehend individuals without a warrant, including: 

 

…[A]ll loose, idle, and disorderly persons whom he shall find disturbing the public 

peace, or whom he shall have good cause to suspect of having committed or being 

about to commit any felony, misdemeanor, or breach of the peace, and all persons 

whom he shall find between sunset and the hour of eight in the morning lying or 

loitering in any highway, yard, or other place, and not giving a satisfactory account 

of themselves.156 
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Malcolm has reviewed the history of institutionalisation within asylums in Ireland and 

found ‘families, police, magistrates, clergy and doctors co-operated to take advantage of 

lax procedures so as to rid their communities of those deemed troubled or troublesome.’157 

The use of psychiatric detention as a means to secure social control is widely recognised 

internationally, with Morton suggesting that ‘from the beginning, the institution 

functioned as an extra-legal prison, not only for “mental patients” but […] for persons who 

were confined without any pretence of illness or treatment.’158 This practice indicates the 

emphasis of maintaining order within society, but it is also indicative of the stigmatisation 

surrounding mental illness and disability during the nineteenth and twentieth centuries, 

with an overwhelming desire to lock such individuals away.  

 

Police powers to detain an individual at a police station were also introduced by the 

Mental Treatment Act 1945, which enabled members of An Garda Síochána to make an 

application for the detention of an individual who was believed to be of unsound mind.159 

The wide variety of persons and social issues were included within the scope of this Act, 

for example alcoholics and addicts, echoed the need to control certain people as a means 

to resolve social problems within society. Section 165 of the Act, which is titled ‘[r]emoval 

to Gárda Síochána station of person believed to be of unsound mind and requiring control’, 

provides: 

 

Where a member of the Gárda Síochána is of opinion that it is necessary that a 

person believed to be of unsound mind should, for the public safety or the safety of 

the person himself, be placed forthwith under care and control, he may take the 

person into custody and remove him to a Gárda Síochána station.160 
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This provision was subsequently challenged in the case of In Re Philip Clarke.161 In its 

judgment, the Supreme Court permitted the use of preventative detention on the basis 

that a person of unsound mind posed a potential risk to society. The applicant in this case 

initiated a habeas corpus application challenging the constitutionality of section 165, on 

the grounds that there were insufficient safeguards within the legislation to protect the 

individual’s constitutional right to liberty, specifically because there was no requirement 

for judicial involvement in the determination of whether detention is necessary.162 This 

argument was rejected by the Supreme Court, which was satisfied that adequate 

protections were provided within the scope of the 1945 Act.163 In his judgment, O’Byrne J. 

ruled: 

 

We do not see how the common good would be promoted or the dignity and 

freedom of the individual assured by allowing persons, alleged to be suffering from 

such infirmity, to remain at large to the possible danger of themselves and 

others.164 

 

This statement reflects the overwhelming desire within the country to control social order 

by confining people with mental illnesses to asylums for their personal safety or for the 

safety of the general public. The fear that people with disabilities and mental illnesses 

presented a danger within society has been a longstanding perception in Irish society (but 

also more generally, as discussed further below). The following section will consider the 

theory of dangerousness as it applies to persons with mental illnesses and the significance 

of this connotation with respect to criminal justice policies. Specifically, it will consider the 

perceived link between violence and mental illness.  
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2.4 The Dangerousness Debate 
 

At the heart of the debate regarding disability and the criminal justice system is the stigma 

attached to certain types of disabilities, particularly psychosocial disabilities; an example of 

which relates to the perceived dangerousness of persons with psychosocial disabilities. 

Dangerousness can be seen as a ‘propensity to engage in dangerous behaviours. 

Dangerous behaviour refers to acts that are characterised by the application or overt 

threat of force and are likely to result in injury to other persons.’165  

 

Stereotypes of dangerousness feature frequently in research on mental illness,166 to the 

extent that it is widely acknowledged that this stigma remains ‘a powerfully detrimental 

feature of the lives of people with such conditions.’167 The perception of dangerousness 

leads to fear among the general public, to the extent that people with serious psychosocial 

disabilities are othered or avoided.168 Within the criminal justice framework, such 

stigmatisation raises various concerns including issues of credibility which cast doubt over 

one’s ability to make a statement, to give a reliable confession and also to give evidence in 

court.169 These concerns may explain, and enhance, the vulnerability of persons with 

disabilities as suspects of crime. 

 

This perception of people with disabilities can have damaging consequences for the 

individuals concerned, especially if they come into contact with the criminal justice system. 

Disability has long been recognised as a source of stigma, particularly for persons with 

mental illness (e.g., schizophrenia) and intellectual disabilities.170 According to Goffman, 

stigmas were inflicted through the marking or branding of certain individuals who had 
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transgressed the norms or values of society.171 The relationship between disability and 

stigma can be traced back to the old Poor Laws and the distinction between the deserving 

and undeserving poor.172 The subsequent institutionalisation of the insane during the 

eighteenth and nineteenth centuries further legitimised internal prejudices among general 

society regarding disabilities and mental illnesses.173 

 

Stigmatising attitudes and practices are most commonly caused by a lack of awareness 

about mental illness and the false image which has been created of the “lunatic” since the 

eighteenth century, since the days of Peels’ early model of policing. If police officers are 

untrained in responding to persons experiencing a mental health crisis, for example, they 

may operate under the false impression that those individuals are dangerous or that they 

pose a risk to themselves or others. Misconceptions of people with psychosocial disabilities 

as being dangerous could also result in unlawful arrests or unreasonable use of force 

during the arrest.174 Such misconceptions may be attributed to the stereotype of persons 

with psychosocial disabilities as being violent or uncontrollable.175  To date, however, 

research has consistently found that there is a ‘weak relationship between violence and 

mental illness (except in some instances of some psychotic illnesses).’176 While some 

studies have indicated an increased propensity towards violence among subgroups of 

persons with very severe or untreated mental illness during periods of psychotic episodes 
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or during psychiatric hospitalisations,177 the vast majority of persons with psychosocial 

disabilities do not experience violent tendencies or behaviours. 

 

Stereotypes and prejudices play a significant role in shaping attitudes towards persons 

with disabilities than suspects without disabilities;178 therefore it is necessary to consider 

the impact of these stereotypes and how negative perceptions held by police officers can 

impact the treatment of persons with disabilities. Linked to the issue of stigma and the 

perception of dangerousness of persons with disabilities, an interesting consideration is 

whether the existence of a disability can influence police officers’ discretion or change 

their approach to a situation. According to Waddington, factors influencing an officers’ 

decision to make an arrest can range from their own personal beliefs to the opinions and 

values held by the police as a collective organisation.179  

 

According to Ruiz, two of the most prevalent misconceptions held by police officers are 

that persons with mental illnesses are dangerous, violent and cannot be reasoned with.180 

These misconceptions can result in violent interactions between the police and persons 

with mental illnesses resulting from a number of factors; a fear of personal injury and a 

lack of understanding or empathy on the part of police officers,181 and difficulties or 

reluctance to comply with instructions on the part of the person with mental illness.182 
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The issue of whether the existence of mental illness can in turn influence the police 

response, has been examined extensively in the context of the U.S.183 One study found that 

information regarding the existence of a mental illness would not have an effect on an 

officer’s response, rather it is the situation and the individuals’ behaviour which dictates a 

response as opposed to stereotypes.184 However, the same researchers also found a 

correlation between a diagnosis of schizophrenia and the perception of dangerousness 

among officers.185 Moreover, it was found that if police officers are aware that an 

individual has schizophrenia, it ‘significantly increased the officers’ willingness to endorse 

legally mandated treatment.’186 

 

In many cases, however, the police may not realise they are dealing with an individual with 

a mental illness on account of a lack of awareness. Therefore, it is necessary that 

appropriate training is provided for all police officers, in line with the State’s obligations 

under Article 13 of the CRPD (to be discussed in Chapter 4). 

2.4.1 Stigma and the Role of the Media 

 

To this day, there is still a stigma attached to disability, particularly certain mental illnesses 

such as schizophrenia and schizoaffective disorder.187 This is best evidenced in the media 

portrayals of people who have been found unfit to stand trial or not guilty by reason of 

insanity.188 Previous research has documented the plethora of issues arising from the false 
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portrayal of mental illness, such as perpetuating stigma and public fears associated with 

mental illness, fuelling resistance to community care and reluctance among employers to 

hire people with mental health histories.189 Media coverage has also been found to 

contribute to increased instances of coercion in the treatment of persons with mental 

illnesses as the general public have been found to endorse forced treatment of those 

considered dangerous.190  

 

The best way to address false stereotypes and misconceptions is to raise awareness and 

educate journalists about disability and mental health, especially in light of the State’s 

obligations pursuant to Article 8 of the CRPD. In the event that a journalist is required to 

report on a story which involves violence and mental illness, Wahl argues that they should 

take care to put the actions of the individual into context.191 One such way to achieve this 

would be to cite the existing research which demonstrates that violent actions are 

uncharacteristic of people with psychiatric disorders, rather than presenting the mental 

illness as the sole determinant for the act.192  
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2.5 Conclusion 
 

This section has presented the understanding of persons with disabilities (especially 

mental illnesses) as dangerous, violent, recipients of care and in need of containment. The 

widespread policy of institutionalisation and the rise of psychiatry, culminated in the 

removal of persons with disabilities from society and the subsequent medicalised 

understanding of disability. Awareness raising and training in relation to disability and 

mental health forms an important tool to create meaningful change in the way we as a 

society treat persons with disabilities.  

 

As discussed within this Chapter, the policies of control and containment have featured 

prominently throughout Irish social policy. Law and policy since the eighteenth century 

was primarily concerned with the segregation and treatment of persons with disabilities, 

particularly persons with mental illnesses who have traditionally been viewed as 

dangerous or violent. While societal views and perceptions of disability have changed 

drastically with the passage of time, the initial teachings of the medical model still affect 

the way in which persons with disabilities are treated, including as suspects and offenders 

within the criminal process. Furthermore, it is evident that the policy of institutionalisation 

still occurs to this day, with a growing number of persons with disabilities confined to 

social care homes and nursing homes throughout Ireland.  

 

Following the global shift towards the de-institutionalisation of persons with disabilities in 

the twentieth century, there is evidence to suggest that more people with disabilities are 

coming into contact with the criminal justice system than ever before.  Indeed, previous 

studies have demonstrated that there is a longstanding history of police involvement in the 

lives of people with disabilities around the world.193 In the Irish context, this problem is 

compounded by an under-resourced mental health system,194 the worsening homeless 
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crisis,195 and the lack of community based support services available to provide support to 

persons with disabilities (particularly mental illnesses).196 The effects of these failings will 

be further discussed in this thesis, particularly in regards to the CRPD and its emerging 

jurisprudence. The next Chapter will consider a new model of disability, the human rights 

model, and the international and regional human rights treaties that have emerged and 

have reshaped modern disability rights laws. 

                                                      
195

 Fiona Gartland, ‘Homeless people with mental health issues often turned away by hospitals’ The Irish 
Times (Dublin, 15 June 2017) <https://www.irishtimes.com/news/social-affairs/homeless-people-with-
mental-health-issues-often-turned-away-by-hospitals-1.3121310> accessed 12 June 2018.  
196

 HSE National Vision for Change Working Group, Advancing Community Mental Health Services In Ireland 
(Dublin: Health Service Executive, 2012) and Patsy McGarry, ‘International study criticises lack of mental 
health reform in Ireland’ The Irish Times (Dublin, 16 January 2018) 
<https://www.irishtimes.com/news/social-affairs/international-study-criticises-lack-of-mental-health-
reform-in-ireland-1.3357310?mode=sample&auth-failed=1&pw-
origin=https%3A%2F%2Fwww.irishtimes.com%2Fnews%2Fsocial-affairs%2Finternational-study-criticises-
lack-of-mental-health-reform-in-ireland-1.3357310> accessed 12 June 2018.  

https://www.irishtimes.com/news/social-affairs/homeless-people-with-mental-health-issues-often-turned-away-by-hospitals-1.3121310
https://www.irishtimes.com/news/social-affairs/homeless-people-with-mental-health-issues-often-turned-away-by-hospitals-1.3121310
https://www.irishtimes.com/news/social-affairs/international-study-criticises-lack-of-mental-health-reform-in-ireland-1.3357310?mode=sample&auth-failed=1&pw-origin=https%3A%2F%2Fwww.irishtimes.com%2Fnews%2Fsocial-affairs%2Finternational-study-criticises-lack-of-mental-health-reform-in-ireland-1.3357310
https://www.irishtimes.com/news/social-affairs/international-study-criticises-lack-of-mental-health-reform-in-ireland-1.3357310?mode=sample&auth-failed=1&pw-origin=https%3A%2F%2Fwww.irishtimes.com%2Fnews%2Fsocial-affairs%2Finternational-study-criticises-lack-of-mental-health-reform-in-ireland-1.3357310
https://www.irishtimes.com/news/social-affairs/international-study-criticises-lack-of-mental-health-reform-in-ireland-1.3357310?mode=sample&auth-failed=1&pw-origin=https%3A%2F%2Fwww.irishtimes.com%2Fnews%2Fsocial-affairs%2Finternational-study-criticises-lack-of-mental-health-reform-in-ireland-1.3357310
https://www.irishtimes.com/news/social-affairs/international-study-criticises-lack-of-mental-health-reform-in-ireland-1.3357310?mode=sample&auth-failed=1&pw-origin=https%3A%2F%2Fwww.irishtimes.com%2Fnews%2Fsocial-affairs%2Finternational-study-criticises-lack-of-mental-health-reform-in-ireland-1.3357310
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CHAPTER 3 

Disability in the Age of Human Rights Law: 

International and Regional Perspectives 

 

3.1  Introduction 

 

This Chapter will chart the rise of the international disability rights movement, leading to 

the UN Convention on the Rights of Persons with Disabilities (the Convention/CRPD). The 

objective is to critically examine the influence of international and regional human rights 

laws on Irish law and policy in this area. This Chapter will begin by highlighting the historic 

invisibility of persons with disabilities in international law, building upon the discussion in 

Chapter 2 of the social marginalisation of persons with disabilities from the late eighteenth 

century. It is argued that the lack of a specific legal instrument to provide for the rights of 

persons with disabilities (prior to the CRPD) enabled widespread human rights violations 

during the age of institutionalisation. In providing an overview of the regional human rights 

framework and benchmarks, section two will then consider the influence of the European 

Convention on Human Rights (ECHR) and the jurisprudence of the European Court of 

Human Rights (ECtHR) in the area of mental health and disability rights. It will be argued 

that the ECHR, and particularly the jurisprudence of the ECtHR, have played a significant 

role in shaping current mental health laws and policies throughout Europe and that they 

continue to influence law reform in this field. Section three will then outline how the CRPD 

came to be introduced, and the most relevant provisions in the area of criminal justice and 

policing.  
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3.2 The Legal Invisibility of Persons with Disabilities  

 

Before the UN Convention on the Rights of Persons with Disabilities, people with 

disabilities were not recognised as a protected category of persons under international 

human rights law. The Universal Declaration of Human Rights - the first international 

human rights treaty and the ‘legal baseline for modern international human rights law’,1 

along with the International Convention on Civil and Political and Rights (ICCPR) and the 

International Covenant on Economic, Social and Cultural Rights (ICESCR), comprise what is 

referred to as the International Bill of Rights.2 However, these treaties do not specifically 

include persons with disabilities within the list of protected categories.3 In the absence of a 

specific disability Convention, persons with disabilities could not invoke protection based 

on their disability status alone – they were forced to resort to one of the pre-existing 

protections outlined in law such as freedom from torture or from gender discrimination.4 

In effect, persons with disabilities were ‘virtually invisible citizens’ within the international 

human rights framework and ‘marginalized in nearly all cultures throughout history.’5  

 

A small number of disability-based human rights norms were asserted under existing UN 

human rights treaties,6 followed by the Principles for the Protection of Persons with 

Mental Illness and the Improvement of Mental Health Care in 1991.7 These Principles were 

welcomed for their guarantee to protect persons with mental illnesses from human rights 

                                                      
1
 Mashood Baderin and Manisuli Ssenyonjo, ‘Development of International Human Rights Law Before and 

After the UDHR’ in Mashood Baderin and Manisuli Ssenyonjo (eds.), International Human Rights Law: Six 
Decades after the UDHR and Beyond (Ashgate Publishing 2010) 3. 
2
 Arlene Kanter, ‘The Globalization of Disability Rights Law’ (2003) 30 Syracuse Journal of International Law 

and Commerce 241, 5. [Hereafter Kanter 2003] 
3
 Office for the High Commission for Human Rights, CESCR General Comment No. 5: Persons with Disabilities 

(Adopted at the Eleventh Session of the Committee on Economic, Social and Cultural Rights, 9 December 
1994).  
4
 For example, The Convention on the Elimination of All Forms of Discrimination against Women (CEDAW) or 

International Convention on the Elimination of all Forms of Racial Discrimination (ICERD). Michael Ashley 
Stein, ‘Disability Human Rights’ (2007) 95 California Law Review 75, 76: ‘For instance, a woman with a 
disability may not claim protection based on her disability status alone but may claim protection from torture 
or from sex discrimination.’ 
5
 Gerard Quinn and others, Human Rights and Disability: The current use and future potential of United 

Nations human rights instruments in the context of disability (United Nations 2002) 23. 
6
 Declaration on the Rights of Mentally Retarded Persons 1971 (Proclaimed by General Assembly resolution 

2856 (XXVI), 20 December 1971) and Declaration on the Rights of Disabled Persons 1975 (Proclaimed by 
General Assembly resolution 3447 (XXX), 9 December 1975). 
7
 GA Res 46/119, 17

 
December 1991. 



 63 

abuses, such as prolonged use of physical restraint or involuntary seclusion.8 However, the 

continued focus on treatment and protection was criticised for conforming with and 

upholding the medical model of disability.9 Further reforms were introduced by way of the 

UN Standard Rules for the Equalisation of Opportunities for Persons with Disabilities in 

1993,10 however efforts to secure a specific disability-rights Convention remained 

unsuccessful. 

 

In 2000, a World Summit on Disability attended by disability rights organisations issued a 

call to arms in Beijing, calling for an international legal convention on the rights of persons 

with disabilities to full participation and equality in society.11 Known as the Beijing 

Declaration, ‘it explicitly called for the creation of a UN Convention that would legally bind 

nations to promote the full inclusion of people with disabilities, the elimination of 

discriminatory practices, and an improved quality of life for people with disabilities.’12 Now, 

for the first time, the CRPD imposed specific legal obligations on States Parties and 

provides for a range of legally enforceable rights for persons with disabilities, in addition to 

the general pre-existing human rights law instruments such as CEDAW or regional human 

rights courts, such as the ECtHR. While efforts to secure a specific disability-rights 

Convention continued up until the 21st Century, it is useful to examine the role of regional 

human rights systems (specifically the ECHR) and the protections afforded to persons with 

disabilities under this framework, before examining the existing protections within the 

CRPD. 

 

 

 

 

 

                                                      
8
 Rosemary Kayess and Phillip French, ‘Out of the Darkness into Light? Introducing the Convention on the 

Rights of Persons with Disabilities’ (2008) 8(1) Human Rights Law Review 1, 15 
9
 Ibid. 

10
 UN Standard Rules for the Equalisation of Opportunities for Persons with Disabilities 1993 (Proclaimed by 

the General Assembly, 20 December 1993) (Resolution 48/96 annex). 
11

 Disabled Peoples International and others, Beijing Declaration on the Rights of People with Disabilities in 
the New Century (Declaration issued at the World NGO Summit on Disability, 12 March 2000). 
12

 Arlene Kanter, The Development of Disability Rights Under International Law: From Charity to Human 
Rights (Routledge 2014) 39. [Kanter 2014]. 
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3.3 The European Convention on Human Rights 
 

The European Convention on the Protection of Human Rights and Fundamental Freedoms 

(hereafter “ECHR”) was signed in Rome in 1950 by the states of the Council of Europe, and 

came into effect in September 1953.13 The Convention created a platform for the 

promotion and protection of human rights law in Europe, in line with the rights expressed 

in the Universal Declaration of Human Rights.14  Ireland formally incorporated this 

Convention into law by the European Convention of Human Rights Act 2003 – the last 

Member State of the Council of Europe to incorporate the convention into domestic law.15 

The ECHR has increasingly played a key role in the interpretation of human rights in 

Ireland, particularly in relation to access to justice and the Courts have often looked to the 

jurisprudence of the European Court on Human Rights (ECtHR) in their judgments.16  

 

The ECtHR, established in 1959, has jurisdiction to determine the application and scope of 

the rights contained within the Convention.17 The role of the Court and its influence in 

creating a human rights culture among European signatory states cannot be understated 

and must be recognised as ‘the frontrunner which predates other regional experiments’ in 

the area of human rights law.18 The ECtHR has been particularly persuasive and influential 

in cases regarding disability rights and mental health, especially in relation to the 

lawfulness of one’s detention in an institution or social care setting.19 This section will 

outline the relevant provisions of the ECHR and the jurisprudence of the ECtHR with regard 

to persons with disabilities. 

                                                      
13

 Council of Europe, European Convention on Human Rights and Fundamental Freedoms (Council of Europe 
1950). 
14

 Katherine Lesch Bodnick, ‘Bringing Ireland Up To Par: Incorporating the European Convention for the 
Protection of Human Rights and Fundamental Freedoms’ (2002) 26(2) Fordham International Law Journal 
396, 398. 
15

 Gerard Hogan, ‘Incorporation of the ECHR: Some Issues of Methodology and Process’ in Ursula Kilkelly 
(ed.), ECHR and Irish Law (Jordan Publishing 2004) 13. 
16

 See Airey v Ireland App no 6289/73 (ECHR, 9 October 1979). 
17

 ECHR, Article 19. 
18

 Christian Tomuschat, Human Rights (4
th

 edn, Oxford University Press 2008) 239. 
19

 Phil Fennell, ‘Institutionalising the Community: The Codification of Clinical Authority and the Limits of 
Rights-Based Approaches’ in Bernadette McSherry and Penelope Weller (eds.), Rethinking Rights-Based 
Mental Health Laws (Hart Publishing 2010) 13-51.  See Stanev v Bulgaria App no 36760/06 (ECHR, 17 January 
2012); HL v United Kingdom App no 45508/99 (ECHR, 5 October 2004); Glor v Switzerland App no 13444/04) 
(ECHR, 30 April 2009); Herzcegfalvy v Austria App no 10533/83 (ECHR, 24 September 1992); Aerts v Belgium 
App no 25357/94 (ECHR, 30 July 1998); Price v United Kingdom App no 33394/96 (ECHR, 10 July 2001); 
Winterwerp v Netherlands App no 6301/73 (ECHR, 24 October 1979); and Shtukaturov v Russia App no 
44009/05 (ECHR, 27 March 2008). 
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3.3.1  Analysing the Impact of the ECHR  

 

The ECHR includes a number of individual rights including the right to life (Article 2), 

prohibition of torture (Article 3), right to liberty and security (Article 5), right to a fair trial 

(Article 6), the right to respect for private and family life (Article 8) and a prohibition of 

discrimination (Article 14).  While each of these provisions are relevant and significant, 

arguably the most important for the purpose of this thesis are Articles 5 and 6. 

 

(i) Article 5: The Right to Liberty  

 

Article 5 provides that no one shall be deprived of their liberty save in accordance with a 

procedure prescribed by law, including in cases such as an arrest of an individual for non-

compliance with the law.20 Article 5 also permits deprivations of liberty for the ‘prevention 

of the spreading of infectious diseases, of persons of unsound mind, alcoholics or drug 

addicts or vagrants.’21 Article 5 is frequently engaged in cases relating to conditions of 

detention in psychiatric or treatment facilities.22 In the absence of clear and rigorous 

grounds for detention of persons of unsound mind, the ECtHR has developed strong 

standards in respect of Article 5 applications.23 First, the detention must be ‘lawful’ and 

cannot be arbitrary, the person must be of unsound mind and finally, they must be 

suffering from a mental illness that warrants confinement for the purpose of care and 

treatment.24 In the seminal case of Winterwerp v Netherlands, the court established a test 

for determining whether someone is in fact of unsound mind: 

                                                      

20
 ECHR, Article 5(1)(b). 

21
 ECHR, Article 5(1)(e). 

22
 Saadi v United Kingdom App no 13229/03 (ECHR, 29 January 2008) para 74: In this case, the court 

examined the meaning of lawful detention and stated that a deprivation of liberty pursuant to Article 5 will 
be lawful provided it was not 'arbitrary'; and that it would not be 'arbitrary' provided that it was 'carried out 
in good faith', that 'the place and conditions of detention [were] appropriate'; and that the length of the 
detention did not 'exceed that reasonably required for the purpose pursued.’ See also; Aerts v Belgium 
(1998) 29 E.H.R.R. 50, in which the Court held that the detention of a person who is of unsound mind can 
only be lawfully effected in a hospital, clinic or other appropriate institution, not a prison. Finally, in the case 
of Dybeku v Albania [2007] E.C.H.R. 1109 wherein it was held that Article 5(1)(e) will be found to be violated 
if a person who is detained either wholly or partially on the grounds of unsoundness of mind must be 
detained in a hospital clinic or a similar institution.  
23

 Lance Gable and Lawrence Gostin, ‘Human Rights of Persons with Mental Disabilities: The European 
Convention of Human Rights’ in Lawrence Gostin and others, Principles of Mental Health Law and Policy 
(Oxford University Press 2010) 130. 
24

 Winterwerp v Netherlands App no 6301/73 (ECHR, 24 October 1979). 
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The very nature of what has to be established before the competent national 

authority - that is, a true mental disorder - calls for objective medical expertise. 

Further, the mental disorder must be of a kind or degree warranting compulsory 

confinement. What is more, the validity of continued confinement depends upon 

the persistence of such a disorder.25 

 

Overall, while many of applications pursuant to Article 5 relate to the conditions of 

detention of persons with disabilities, and specifically psychosocial disabilities in hospitals 

and psychiatric facilities,26 the judgments delivered by the ECtHR also contribute to a wider 

understanding of persons with disabilities as rights-holders. This in turn significantly 

impacted upon domestic laws and policies throughout Member States, with countries 

including Ireland introducing legislation to protect the rights of persons with psychosocial 

disabilities within hospital settings.27 Many of the judgments involving persons with 

disabilities, including Winterwerp, HL v United Kingdom,28 and Storck v Germany,29 played a 

vital role in bringing about a transformative shift across Europe in respect of persons with 

disabilities – even before the CRPD came into being. 

 

                                                      
25

 Ibid, para 39. 
26

 A significant number of cases on Article 5 also pertain to the absence of admission procedures which 
comply with the Winterwerp criteria and the absence of mechanisms to review the lawfulness of continued 
detention under Article 5. For example, Romanov v Russia [2005] E.C.H.R. 933; Raffray Taddei v France 
[2010] E.C.H.R. 312; Shtukaturov v Russia (2008) E.C.H.R 223 and Stanev v Bulgaria [2012] 1 M.H.L.R. 23. 
27

 In Ireland, the Mental Health Act 2001 and the Criminal Law (Insanity) Act 2006 were introduced to ensure 
compliance with the ECHR.  
28

 HL v United Kingdom App no 45508/99 (ECHR, 5 October 2004). This case involved an individual who had 
severe learning problems and autism. He was taken to a psychiatric hospital, where he was admitted as an 
informal patient, i.e. he was not legally detained under the Mental Health Act 1983. The applicant was found 
to lack capacity to make decisions relating to his treatment and so the clinical team made decisions which 
were believed to be in his best interests. The circumstances of his detention were such that his foster carers 
were not allowed visit in case he would want to leave with them. The case was eventually brought to the 
ECtHR following a House of Lords ruling (R v Bournewood Trust, exp L [1999] 1 AC 458) which found that the 
detention was lawful as it came within the doctrine of necessity. However, the ECtHR found that there was a 
breach of Article 5(1) as the applicant was admitted as an informal patient and as such there were no 
protections against arbitrary detention. For the purpose of deciding whether an individual has been deprived 
of their liberty under Article 5, the court held that in such cases where a hospital exercised ‘complete and 
effective control’ over the patient’s ‘care and movements,’ this would amount to a breach of Article 5. See 
Phil Fennell, ‘Doctor Knows Best? Therapeutic Detention under Common Law, the Mental Health Act, and the 
European Convention’ (1998) 6 Medical Law Review 322. 
29

App no 61603/00 (ECHR, 16 June 2005) para 102. In this case, the applicant was detained in a private 
psychiatric hospital against her will. The ECtHR held that there was a clear breach of Article 5 as the State 
was ‘obliged to take measures providing effective protection of vulnerable persons, including reasonable 
steps to prevent a deprivation of liberty of which the authorities have or ought to have knowledge’.  
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In regards to criminal law, Article 5 further requires that everyone has the right to be 

informed, in a language they understand, of the reasons for their arrest and any of the 

charges against them.30 The importance of this right and the significance of communicating 

with suspects in a language and manner they understand will be discussed further in 

Chapter 4, as it is a crucial ingredient for the purpose of effecting a lawful arrest.  

 

(ii) Article 6: The Right to a Fair Trial 

 

For the purpose of this thesis and in respect of examining the rights of suspects with 

disabilities in the pre-trial process, it is also necessary to consider Article 6 of the ECHR. 

Article 6 guarantees the right to a fair trial in civil and criminal matters,31 and provides an 

extensive list of rights which must be upheld in legal proceedings including the right to be 

presumed innocent (Article 6(2)) and the right to legal assistance (Article 6(3)). The right to 

a fair trial commences once a person has been charged for the commission of a criminal 

offence, and remains in place until the charge is determined by a court or tribunal.32 This 

provision has been subject to a plethora of case law, and is ‘by far the most popular article 

… in terms of applications lodged and judgments delivered under its heading.’33 In 

particular, this provision has been considered by the ECtHR on a number of occasions in 

respect to the right to have a solicitor present during police custody. This issue will be 

considered further within Chapter 6 which examines the rights of suspects during the 

police interrogation and the ongoing tension between the approach of the Irish courts and 

the ECtHR in this regard.  

 

 

                                                      
30

 ECHR, Article 5(2). 
31

 ECHR, Article 6(1). 
32

 Escoubet v Belgium App No 26780/95 (ECHR, 28 October 1999). The ECtHR confirmed that measures taken 
before the charge including an arrest are not capable of attracting the procedural safeguards in Article 6. See 
Paul Mahoney, ‘Right to A Fair Trial In Criminal Matters Under Article 6 E.C.H.R.’ (2004) 4(2) Judicial Studies 
Institute Journal 107, 109 
33

 Eva Brems, ‘Conflicting Human Rights: An Exploration in the Context of the Right to a Fair Trial in the 
European Convention for the Protection of Human Rights and Fundamental Freedoms’ (2005) 27 Human 
Rights Quarterly 294, 295. 
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Article 3 of the ECHR is also relevant for the purpose of this thesis, as it provides for a 

prohibition on torture, inhuman or degrading treatment.34 In Kovalchuk v Ukraine, for 

example, the ECtHR found that Article 3 had been violated because the police took 

advantage of the suspects’ vulnerable emotional state and pressured them into giving a 

false confession.35 The suspect in this case suffered from ‘psychotic and behavioural 

disorders, [a] state of delirious withdrawal from alcohol, [and] hallucinations.’36 The 

circumstances of the police interrogation were further exacerbated by the absence of 

procedural guarantees such as the presence of a lawyer during questioning. The Court 

therefore held that Article 3 had been violated in the context of this case.37 This judgment 

has important implications for the purpose of this thesis as it reiterates the significance of 

affording procedural safeguards to suspects (such as the presence of a lawyer), and further 

recognises the ways in which one’s vulnerability (in the form of mental health specifically) 

can inhibit their participation during the police interrogation process. When read together, 

Articles 6 and 3 of the ECHR have significant implications for the purpose of this research 

as they create clear and unambiguous protections for suspects of crime. The following part 

of this Chapter will now proceed to describe in greater detail the Convention on the Rights 

of Persons with Disabilities, which is the main legal benchmark for this research. 

3.3.2 The Future of the ECHR in an Age of Disability Rights 

 

The CRPD has been ratified by the European Union and the Council of Europe since 

December 2010, the first human rights instrument to which the EU has become a party.38 

Article 44 of the CRPD, alongside Article 12 of the Optional Protocol, permits the EU to act 

on behalf of its members in relation to international treaties.39 The institutions of the EU 

                                                      

34
 ECHR, Article 3: ‘No one shall be subjected to torture or to inhuman or degrading treatment or 

punishment.’ 
35

 Kovalchuk v Ukraine App No. 21958/05 (ECtHR 4 November 2010) para 60. 
36

 Ibid. 
37

 Ibid, para 61. 
38

 European Commission, EU ratifies UN Convention on disability rights, Press Release, Brussels, 5 January 
2010, available at: 
http://europa.eu/rapid/pressReleasesAction.do?reference=IP/11/4&format=HTML&aged=0&langua 
ge=EN&guiLanguage=en Last accessed 1

st
 March 2018 

39
 CRPD, Article 44(1): ‘"Regional integration organization" shall mean an organization constituted by 

sovereign States of a given region, to which its member States have transferred competence in respect of 
matters governed by this Convention. Such organizations shall declare, in their instruments of formal 
confirmation or accession, the extent of their competence with respect to matters governed by this 
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are therefore committed to the rights contained within the Convention and are required to 

engage in the CRPD Committee’s reporting process. In 2015, the Committee issued their 

first Concluding Observation in relation to the EU’s compliance and among their 

recommendations, called upon the EU to ensure full harmonization with the provisions of 

the CRPD and actively involve representative organisations of persons with disabilities in 

this process, and to provide sufficient funding for co-ordination among European Union 

institutions.40 

A clear distinction between the CRPD and the ECHR (from a practical application 

perspective) is that the rights set forth in the latter, coupled with the case law of the 

ECtHR, are sources of hard law in Ireland, therefore they are directly enforceable in Irish 

courts, as discussed above. The CRPD Committee will not be afforded the same status in 

Irish law and will most likely be used as mere persuasive authority in cases concerning 

persons with disabilities. Furthermore, the jurisprudence of the CRPD Committee, which is 

still in its infancy, is still somewhat underdeveloped. Whereas the ECtHR have provided 

considerable guidance and direction to member States in relation to Article 5 and have 

introduced significant procedural safeguards for persons with disabilities deprived of their 

liberty, thereby playing a defining role in the area of disability law in Europe to date.  

 

In considering the right to liberty as set out in the  CRPD and the ECHR, it would be amiss 

to overlook the apparent tensions which exist between the deprivation of liberty 

safeguards as set out under Articles 14 (CRPD) and 5 (ECHR).41 While deprivations of liberty 

are permitted on a number of grounds as stated within the ECHR, including the detention 

of persons of unsound mind (as discussed above); Article 14 of the UN Convention contains 

an absolute prohibition of detention on the basis of disability.42 This disparity creates a 

clear tension for States Parties of both the ECHR and the CRPD, and at present, there is no 

                                                                                                                                                                   

 

Convention. Subsequently, they shall inform the depositary of any substantial modification in the extent of 
their competence.) 
40

 UN Committee on the Rights of Persons with Disabilities, Concluding observations on the initial report of 
the European Union (CRPD/C/EU/CO/1, 2 October 2015) Available here: https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G15/226/55/PDF/G1522655.pdf?OpenElement  
41

 Philip Fennell and Urfan Khaliq, ‘Conflicting or Complementary Obligations? The UN Disability Rights 
Convention, the European Convention on Human Rights and English Law’ (2011) 6 European Human 
Rights Law Review 662, 663. [Hereafter Fennell and Khaliq]. 
42

 To be discussed further in section 3.5.3 below. 

https://documents-dds-ny.un.org/doc/UNDOC/GEN/G15/226/55/PDF/G1522655.pdf?OpenElement
https://documents-dds-ny.un.org/doc/UNDOC/GEN/G15/226/55/PDF/G1522655.pdf?OpenElement


 70 

clear guidance available from the UN Committee on the Rights of Persons with Disabilities 

or the ECtHR to national courts and policy-makers navigating these issues. 

 

In considering this tension, Fennell and Khaliq have argued that although the ‘CRPD 

represents a radical approach to the rights of people with psychosocial disabilities, by 

comparison with the ECHR; it suffers a number of shortcomings.’43 Of note, it is argued that 

the petitioning system introduced by the CRPD (namely, the Committee on the Rights of 

Persons with Disabilities) ‘cannot provide effective protection against arbitrary 

detention.’44 Whereas, in contrast, the ECtHR have developed a number of safeguards, 

such as the test in Winterwerp, to protect the right to liberty while also respecting the 

clinical judgment and expertise of medical professionals working in this area.45 The authors 

argue that it is not ‘politically realistic to expect a complete abandonment of institutional 

care of people with psychosocial disabilities.’46 Rather, it may be more realistic to see the 

CRPD being used by lawyers in cases before national courts and the ECtHR, and ‘how its 

provisions may provide support for extending European Convention rights and rights under 

domestic law and indeed challenging some of the approaches currently adopted.’47 

 

It remains to be seen if and how the ECtHR will deal with the conflict between the rights 

contained within the CRPD and the ECHR, particularly in regards to the contrasting 

approaches in relation to the right to liberty. It is worth noting however that the ECtHR 

have previously indicated a willingness to apply the CRPD in the case of Glor v 

Switzerland;48 wherein the Court commented that the text of the CRPD  represented both 

the European and universal consensus on the rights of persons with disabilities.49 It is likely 

that the ECtHR will continue to shape and inform human rights law in Europe, and in 

Ireland; however it is hoped that the CRPD will continue to inform the Court in the area of 

disability-rights and best practices. 
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 Fennell and Khaliq (Fn. 41), 673. 
44

 Ibid. 
45

 Ibid, 674. 
46

 Ibid. 
47

 Ibid. 
48

 (App.no. 13444/04) Chamber judgment of April 30, 2009. 
49

 Ibid 53. 
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3.4 UN Convention on the Rights of Persons with Disabilities 
 

The UN Convention on the Rights of Persons with Disabilities and its Optional Protocol 

(which is a separate instrument requiring separate signature and ratification) were 

adopted by the UN General Assembly of the United Nations in 2006 and is the first human 

rights treaty of the twenty-first century.50 Following its adoption, the Convention gained 

international support to become one of the fastest ratified instruments in UN history.51 The 

CRPD builds upon, and works in synergy with, previous international texts applicable to 

persons with disabilities, including the Standard Rules on the Equalization of Opportunities 

for Persons with Disabilities 1994 and the World Programme of Action on Disabled Persons 

– however, unlike the CRPD, neither of these texts have the force of a legally binding 

treaty. The CRPD is to be welcomed therefore, as it has brought about a “paradigm shift” 

in the manner in which disability policy and practice is articulated and implemented in 

international law.52 

As the disability rights movement gained momentum, the motto ‘Nothing about us, 

without us!’ was developed and later became synonymous with the CRPD negotiation 

process.53 This motto featured predominantly throughout the treaty negotiations and 

became the guiding principle of the entire negotiation process. It has subsequently been 

enshrined within the text of the CRPD, particularly in Article 33 on national reporting and 

monitoring.54 It is unclear where the phrase first originated, but Charlton notes that ‘the 

slogan’s power derives from its location of the source of many types of [disability] and its 

                                                      
50

 United Nations, Convention on the Rights of Persons with Disabilities (2006) G.A. Res. 61/106 and UN 
General Assembly, Optional Protocol to the Convention on the Rights of Persons with Disabilities (2006) G.A. 
Res. 61/106, Annex II. 
51

 Piers Gooding, A New Era for Mental Health Law and Policy: Supported Decision-Making and the UN 
Convention on the Rights of Persons with Disabilities (Cambridge University Press 2017) 1. [Hereafter 
Gooding 2017]. 
52

 Raymond Lang and others, ‘Implementing the United Nations Convention on the rights of persons with 
disabilities: principles, implications, practice and limitations’ (2011) 5 European Journal of Disability Research 
206. 
53

 See Richard Scotch, ‘“Nothing about Us without Us": Disability Rights in America’ (2009) 23(3) OAH 
Magazine of History: Disability History 17. 
54

 CRPD, Article 33(1): ‘States Parties, in accordance with their system of organization, shall designate one or 
more focal points within government for matters relating to the implementation of the present Convention, 
and shall give due consideration to the establishment or designation of a coordination mechanism within 
government to facilitate related action in different sectors and at different levels.’ 
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simultaneous opposition to such oppression in the context of control and voice.’55 

Furthermore, he argues that the phrase ‘resonates with the philosophy and history of the 

disability rights movement, a movement that has embarked on a belated mission parallel 

to other liberation movements.’56 Essentially, the phrase refers to the necessity to include 

persons with disabilities during decision-making in relation to matters affecting them. 

Indeed, during the negotiation of the Convention, States were encouraged to include 

people with disabilities in their official delegations. According to Melish, ‘these experts 

contributed an unusual degree of substantive expertise, sensitivity, receptiveness, 

creativity and commitment to the drafting committee.’57 

The CRPD was therefore a landmark legal instrument, not least because it recognised the 

rights of persons with disabilities for the first time in international human rights law, but 

also because of the participatory nature of the negotiation process. The practice of 

including persons with disabilities themselves, and their representative organisations, 

resulted in a finished text which best represents their needs and the lived experiences.58 It 

also marked a departure from the ‘state-centric model of treaty negotiation’, in which 

legal instruments and treaties were ‘negotiated behind closed doors, away from the very 

people they are intended to benefit.’59  The participation of disability rights organisations 

and persons with disabilities themselves has now become normalised at a national level, in 

the wake of the CRPD. In the Irish context, this was particularly evident during the drafting 

of the Assisted Decision-Making (Capacity) Act 2015,60 which considered a wide range of 

expert groups and opinions throughout the drafting process.61 This is particularly notable 

as Ireland had not yet ratified the Convention at that time. 
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3.4.1  A New Human Rights Model of Disability 

 

As discussed in the previous Chapter, the disability rights movement developed during the 

1960s in response to the medicalisation of disability and the predominant attitudes and 

policies which saw people with disabilities as objects of charity, in need of care and 

protection. The disability rights movement, which later gained momentum in the 1990s 

and into the twenty-first century, fought to promote and advocate for the human rights 

protection of persons with disabilities.62 On the back of their activism which culminated in 

the CRPD, there is an argument that we have moved beyond the traditional models of 

disability (the medical model and the social model), into a new human rights era of 

disability.63 This new model builds upon the 1948 Declaration of Human Rights, which 

provides that ‘all human beings are born free and equal in rights and dignity.’64 The human 

rights approach affirms that all people with disabilities are holders of rights and have the 

right to participate in all areas of society on an equal basis with others. This is reflective of 

the CRPD’s paradigm shift, which marked a change towards recognising the human rights 

of all persons with disabilities.   

 

The motivation to look beyond the social model can be seen in the General Assembly 

Resolution which formally established the Ad Hoc Committee in 2001,65 in which it 

explicitly called for a Treaty based on a new human rights approach to disability. This can 

be seen as a marked departure from the earlier medical model and social welfare 

approaches enshrined in previous UN documents.66 One prominent disability rights scholar 

(and leading participant in the CRPD negotiation process), Theresia Degener, argues that 

the CRPD extends our understanding of disability beyond the social model into a new 

human rights approach.67 According to Degener, the human rights model builds upon the 

social model teachings and encompasses values which acknowledge the human dignity of 
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persons with disabilities.68 The importance of recognising dignity within human rights law 

stems from Degener’s earlier work with Quinn, in which they wrote that: 

 

Human dignity is the anchor norm of human rights. Each individual is deemed to be of 

inestimable value and nobody is insignificant. People are to be valued not just because 

they are economically or otherwise useful but because of their inherent self-worth… 

The human rights model focuses on the inherent dignity of the human being and 

subsequently, but only if necessary, on the person’s medical characteristics. It places 

the individual centre stage in all decisions affecting him/her and, most importantly, 

locates the main ‘problem’ outside the person and in society.69 

 

In this regard, the individual is placed at the centre of all decisions affecting them, thereby 

recognising persons with disabilities as subjects of human rights law rather than objects of 

State control or confinement. This approach has subsequently been enshrined in Article 12 

of the Convention, which recognises the individuals’ right to exercise legal capacity and 

decision-making on an equal basis with others.70 As such, Article 12 can be seen as one of 

the foremost important rights contained within the Convention, as it challenges traditional 

perceptions of persons with disabilities as passive recipients of care,71 and establishes the 

right for all persons with disabilities to exercise their legal capacity (or legal agency).72 

 

While the social model largely informed the CRPD and its definition of disability, the 

human rights model goes beyond the traditional social model in a number of ways.73 Of 

note, the human rights approach differs from the social model in respect to the 

recognition of impairment.  One of the main criticisms of the social model is that it ignores 

the effects of impairment for persons with disabilities (including pain), and how it affects 
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their knowledge and identity.74 One such critic, Morris, writing from a feminist perspective, 

argues that the experience of one’s impairment should not be ignored.75 According to the 

human rights approach, impairment is seen as an element of diversity and one’s personal 

identity.76 Degener observes the social model ‘does not seek to provide moral principles or 

values as a foundation of disability policy,’ whereas the CRPD ‘seeks exactly that.’77 

Degener also argued that the recognition of human diversity (as outlined in Article 3 of the 

Convention) is a ‘valuable contribution to human rights theory in that it clarifies that 

impairment is not to be regarded as a deficit or as a factor that can be detrimental to 

human dignity.’78 

 

This thesis affirms the human rights approach in recognising the experience of impairment 

as an aspect of a persons’ identity. It is acknowledged that the experience of disability 

‘cannot be reduced to a singular identity: it is a multiplicity, a plurality.’79 In particular, this 

thesis recognises the various different identities which suspects of crime may present with 

(for example, a woman with learning disabilities, a deaf-blind person in a wheelchair, or a 

member of a minority community who also has schizophrenia). Furthermore, it is also 

necessary to examine the array of social and economic factors which can influence a 

person’s experience within the justice system and their ability to secure effective access to 

justice, and the prevalence of persons with dual diagnosis.80  

 

 

                                                      

74
 Degener 2016 (Fn. 63), 41. 

75
 Ibid, referencing Jenny Morris, Pride against Prejudice (New Society Publishers 1991) 10: ‘However, there is 

a tendency within the social model of disability to deny the experience of our own bodies, insisting that our 
physical differences and restrictions are entirely socially created. While environmental barriers and social 
attitudes are a crucial part of our experience of disability—and do indeed disable us—to suggest that this is 
all there is to it is to deny the personal experience of physical or intellectual restrictions, of illness, of the fear 
of dying. A feminist perspective can help to redress this, and in so doing give voice to the experience of both 
disabled men and disabled women’. 
76

 For a discussion on identity politics and the social model, see Tom Shakespeare and Nicholas Watson, ‘The 
social model of disability: an outdated ideology?’ (2002) 2 Research in Social Science and Disability 9. 
[Hereafter Shakespeare and Watson 2002]. 
77

 Degener 2016 (Fn. 63). 
78

 Ibid, 43. 
79

 Shakespeare and Watson (Fn. 76), 29. 
80

 See Michael Timms, ‘Dual Diagnosis in Mental Health’ in Suzanne Quinn and Bairbre Redmond (eds.), 
Mental Health and Social Policy in Ireland (University College Dublin Press 2005) 130. 



 76 

3.4.2  Committee on the Rights of Persons with Disabilities 

 

Similar to the UN Convention on the Rights of the Child, which was introduced in 1990,81 

the CRPD has a specific quasi-judicial Committee which is tasked with reviewing State 

Parties implementation and compliance with the Convention.82 All States Parties to the 

CRPD are required to submit regular reports on how the rights are being implemented. 

This process is carried out within two years of the State’s ratification, and every four years 

thereafter.83 The Committee on the Rights of Persons with Disabilities consists of 

independent experts – serving in their personal capacity – who provide an international 

forum for the sharing of ideas.84 The members of the Committee are elected by States 

Parties and efforts must be made to ensure equitable geographical distribution, 

representation of different forms of civilisation, legal systems, gender balance and the 

inclusion of experts with disabilities.85 One of the most important roles of the Committee is 

the power to issue General Comments on the rights contained within the CRPD. As sources 

of soft law, they are among the most persuasive and informative sources of the CRPD and 

are particularly important tools for interpreting the rights and obligations within the 

treaty. 

 

The Committee is permitted to consider complaints from individuals or groups of 

individuals from State Parties who claim to be victims of a violation of their rights. The 

Optional Protocol to the CRPD creates additional functions for the Committee such as 

conducting inquiries in relation to a State Party following information received pertaining 

to alleged violations on the part of the State.86 Whilst this is a significant development, 
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there are two concerns which are worth noting. First, the opportunity to make a complaint 

to the Committee is only available to individuals from States who have signed and ratified 

both the Convention and the Optional Protocol. Therefore, Irish citizens cannot make a 

complaint to the Committee until Ireland ratifies the Optional Protocol,87 therefore diluting 

the potential effectiveness and the practical application of this instrument in Ireland. 

 

The second concern, which applies where State Parties have ratified both the Convention 

and the Protocol, is that making a complaint to the Committee may not be a viable option 

for some victims of human rights violations, such as in cases where the individual has been 

deprived of their liberty. It is apparent that although the CRPD has expressly provided for 

the recognition of disability rights as a human rights issue, the problem of invisibility 

persists in some countries and/or sectors. For example, in many countries, persons with 

disabilities are still denied their right to liberty and subjected to guardianship or other 

similar legal regimes.88 The problem of invisibility also exists within the criminal justice 

system with respect to persons with disabilities as suspects, defendants, prisoners, victims 

and witnesses of crime as is highlighted by the lack of statistical information regarding the 

prevalence of persons with disabilities navigating the criminal process.  

 

In an Irish context, this problem is exacerbated by the lack of research documenting the 

prevalence of disability within the criminal justice system, as discussed in the previous 

Chapter. In regards to the right of access to justice and the ability to initiate proceedings 

before the UN Committee, the question of resources and legal aid must be considered. For 

example, in the case of a person who has been detained on the basis of their disability 

(either through a formal legal process such as guardianship or on an informal basis such as 

within their own home), they may not have sufficient resources to allow them to make a 

complaint to the Committee or know about the Committee in the first place. Therefore, it 

is argued that the influence of the Committee may be limited in the context of hearing 
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individual complaints, provoking a need to consider additional strategies and safeguards in 

this area. 

 

One way to counteract this concern would be to enhance the role and visibility of civil 

society organisations and Disabled Persons’ Organisations (DPOs) in States Parties to 

provide supports and assistance to individuals with disabilities. The Convention has 

afforded a voice to members of the disability community and has inspired many groups to 

engage in politics and advocacy at a national level, in keeping with the motto of the CRPD. 

Kanter has observed that many organisations have been set up around the world with 

people with disabilities as their leaders, to advance the position of persons with disabilities 

in their countries.89 These organisations play an important role in ensuring compliance with 

the CRPD at a national level, as they can submit reports to the CRPD Committee on State 

Party compliance.90 Civil Society organisations, including DPOs, are also invited to an 

annual forum ahead of the Conference of State Parties to the CRPD, to discuss and share 

experiences and perspectives on disability rights.91 Therefore, the participation of civil 

society organisations will continue to play an important role in the disability rights 

framework, and can offer the necessary assistance to individuals alleging violations of their 

rights under the CRPD.  

 

Although Ireland has finally ratified the CRPD, the Government have yet to announce their 

intention to ratify the Optional Protocol which would allow for the Committee to hear 

claims from or on behalf of individuals in respect of a violation of their rights.92 A failure to 

ratify the Optional Protocol would inherently limit the mandate of the CRPD and calls into 

question Ireland’s commitment towards advancing the rights of persons with disabilities. 
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This approach would also impact Article 13 on the right of access to justice (the main 

benchmark for this thesis), which includes the right to have ‘effective access to the 

systems, procedures, information, and locations used in the administration of justice.’93 As 

such, the ratification of the OP is necessary and crucial to the implementation of the CRPD 

in Ireland to ensure compliance with the provisions and also to enable individuals (or 

groups of individuals) to exercise their right of access to justice at an appropriate forum.  

3.5 Relevance and Application of the CRPD to Criminal Justice 
 

As opposed to introducing new rights, the CRPD reaffirms fundamental human rights such 

as the right to exercise capacity and equal access to justice. Kayess and French have argued 

that the CRPD has changed the broader framework of human rights in a fundamental way, 

by extending disability rights, as opposed to creating new ones.94 The interconnectivity 

between the rights contained in the Convention is also important to note, as together they 

will help to shape domestic disability law and policy in State Parties. In regards to the rights 

of persons suspected of criminal behaviour or activity, their rights must be interpreted in 

line with (inter alia), the right of access to justice,95 the right to equality and non-

discrimination,96 liberty and security of person,97 and the right to legal capacity.98 

Therefore, in addressing the right of access to justice for persons with disabilities as 

suspects of crime, it is necessary to have regard to each of these rights and how they may 

be impacted within the pre-trial process.99 
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It is also important to acknowledge that the individual rights contained in the CRPD must 

not be considered in a vacuum. Article 3 sets out a list of eight guiding principles of the 

Convention, which are intended to guide the interpretation of the Convention,100 and 

include: 

 

 Respect for inherent dignity, individual autonomy including the freedom to make 

one’s own choices, and independence of persons; 

 Non-discrimination; 

 Full and effective participation and inclusion in society; 

 Respect for difference and acceptance of persons with disabilities as part of human 

diversity and humanity; 

 Equality of opportunity; 

 Accessibility; 

 Equality between men and women, and 

 Respect for the evolving capacities of children with disabilities and respect for the 

right of children with disabilities to preserve their identities.101 

 

These general principles represent the framework of the entire Convention and must be 

used as an aid for interpreting and implementing each of the provisions. Therefore, in 

considering the meaning and application of each of the rights contained within the CRPD, it 

is necessary to have further regard to the guiding principles to ensure compliance with the 

overall tenor of the Convention. 
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3.5.1  Access to Justice  

 

The right of access to justice is one of the fundamental guarantees of international human 

rights law and is protected under several human rights treaties,102 and it is the 

fundamental right underpinning the discussion of this thesis. The concept of access to 

justice is integral to the rule of law, and the right to equality before the law which is 

enshrined in international human rights jurisprudence. The right was established under 

Article 7 of the Universal Declaration of Human Rights, which states that ‘[a]ll are equal 

before the law and are entitled without any discrimination to equal protection of the 

law.’103 However, it was not until the CRPD was adopted that the right of access to justice 

was expressly articulated in international law.104 Previous Conventions, such as the 

European Convention on Human Rights and the International Covenant on Civil and 

Political Rights, recognised the equality of all persons before the law, but this did little to 

address the barriers people with disabilities face in accessing justice. 

 

During the drafting process of the CRPD, there was ‘considerable support […] for the 

inclusion in the convention of language that would guarantee persons with disabilities 

access to justice.’105 However, the right of access to justice as it now appears in Article 13 

only developed towards the end of the drafting negotiations.106 By 2005, many States had 

voiced their support for the concept of access to justice within the court system, as well as 

the right to an effective remedy for persons with disabilities who have experienced 

discrimination.107 Therefore, there was little to no objection or lobbying required for its 

inclusion.108 The most important reason for the inclusion of a single provision concerning 
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access to justice is that this is an overarching principle which impacts a variety of other 

rights, as discussed above.109  

 

Article 13 articulates that all persons with disabilities have the right of access to justice in 

an equal manner to others.110 Access to justice ‘is a broad concept, encompassing people’s 

effective access to the systems, procedures, information, and locations used in the 

administration of justice.’111 Therefore, the right of access to justice is described as an 

overarching principle, which is of critical importance in the enjoyment of all other human 

rights.112 

 

(i) The Meaning and Development of Article 13 

 

Article 13 of the Convention provides: 

 

States Parties shall ensure effective access to justice for persons with disabilities on 

an equal basis with others, including through the provision of procedural and age-

appropriate accommodations, in order to facilitate their effective role as direct and 

indirect participants, including as witnesses, in all legal proceedings, including at 

investigative and other preliminary stages.113 
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According to an implementation manual for the CRPD prepared by the World Network of 

Users and Survivors of Psychiatry, this Article places an onus on States to:114 

 

1. Provide accommodation to people with psychosocial disabilities in investigations 

and court proceedings.  Such accommodations may include access to support 

networks, avoidance of emotional provocation, and acceptance of non-

conventional types of communication; 

2. Repeal laws whereby persons with psychosocial disabilities are disqualified from 

being complainants or witnesses and; 

3. Abolish provisions whereby the trials of persons with psychosocial disabilities are 

postponed indefinitely and replace them with provisions that protect the due 

process rights of persons with psychosocial disabilities. 

 

In order to ensure that these requirements are satisfied, States have a duty to examine all 

domestic legislation and policies and revise where necessary to comply with Article 13. For 

persons with disabilities as suspects of crime, Article 13 prescribes the right to be treated 

equally, gain access to general courts services and to gain full access to the environment of 

a court which includes the provision of interpretation services or improving physical 

accessibility.115 Accordingly, it is necessary for all States Parties to identify barriers within 

the criminal process (from the pre-trial stage through to imprisonment) and for all such 

barriers to be removed to ensure persons with disabilities can assert their rights on an 

equal basis with non-disabled suspects.   

 

 

 

 

 

                                                      
114

 World Network of Users and Survivors of Psychiatry, Implementation Manual for the United Nations 
Convention on the Rights of Persons with Disabilities (2008) 17 < 
http://www.wnusp.net/documents/WNUSP_CRPD_Manual.pdf> accessed 21 June 2018. 
115

 See Grant and Neuhaus 2012 (Fn. 21) 

http://www.wnusp.net/documents/WNUSP_CRPD_Manual.pdf


 84 

The final version of Article 13 developed out of draft Article 9, on equal recognition as a 

person before the law.116 During the fourth session of the Ad Hoc Committee on a 

Comprehensive and Integral International Convention on the Protection and Promotion of 

the Rights and Dignity of Persons with Disabilities, a number of States submitted proposals 

to strengthen the Access to Justice provision.117 Costa Rica, for example, proposed a new 

article on access to justice at the fourth session of the Ad Hoc Committee.118 In the Fifth 

Session of the Ad Hoc Committee, Costa Rica once again argued on behalf of a separate 

article on access to justice, as Article 9 was primarily concerned with legal capacity.119 It 

was not until the Seventh Session of the Ad Hoc Committee that access to justice became 

an individual right within the draft Convention, and became Article 13. Israel made a 

number of recommendations regarding the procedural accommodations that could be 

provided for people with disabilities, and Chile proposed training for all court officials, 

police and prison officers.120 
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Article 13 thus developed as a mechanism to provide additional supports for people with 

disabilities to exercise their rights as set out in the Convention.121 Nevertheless, despite 

the debates regarding its status and wording, the final provision is “comparatively brief.”122 

States parties are required to ensure accommodations and supports to enable people with 

disabilities in all facets of their daily lives. This may include accessible transportation and 

buildings, overcoming social barriers and barriers within the workplace, education and 

healthcare services. Within the criminal justice system, reasonable accommodation may 

extend to accessible police stations, courthouses, prisons, but also extends to ensuring 

accessible information is provided to people at all stages of the criminal process, such as 

providing the charge sheet in braille or providing access to a sign language interpreter 

during questioning.123 Importantly, the duty to provide accommodations under Article 13 

cannot be limited by the principle of unreasonableness owing to the burden such a duty 

would place on the State, financial or otherwise.124 

 

(ii) The Duty to Provide Training: Article 13(2) 

 

In order to ensure effective access to justice for persons with disabilities, Article 13(2) 

requires States to provide training to criminal justice agents to ensure realisation of the 

right.125 Article 13 can therefore be regarded as a useful tool for criminal justice reform, as 

it provides a starting point for criminal justice agents.  

 

In order to help to ensure effective access to justice for persons with disabilities, States 

Parties shall promote appropriate training for those working in the field of 

administration of justice, including police and prison staff.126 
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This is arguably one of the most important provisions within the CRPD for the purpose of 

this thesis, as it goes beyond formal recognition of substantive rights (such as the right to a 

fair trial as per Article 6 ECHR), to consider how the rights of persons with disabilities can 

be realised in practice. The duty to provide training to police officers in particular will be 

discussed further in the following Chapter, but it is important to note at this point the 

significance of this particular provision and its potential to effect practical and meaningful 

reforms to the criminal pre-trial process. 

 

3.5.2  Right to Equality and Non-Discrimination 

 

One of the most important rights listed in the Convention, and among the most relevant 

for the purpose of this thesis is that of non‐discrimination,127 which describes 

discrimination as:  

 

Any distinction, exclusion or restriction on the basis of disability which has the 

purpose or effect of impairing or nullifying the recognition, enjoyment or exercise, 

on an equal basis with others, of all human rights and fundamental freedoms in the 

political, economic, social, cultural, civil or any other field.128 

 

The principle of non-discrimination under Article 5 is a fundamental component of human 

rights law and is essential to the exercise and enjoyment of the rights specifically contained 

within the CRPD.129 In essence, this provision prohibits all discrimination against people 

with disabilities, which would include circumstances in which reasonable accommodations 

are not put in place for the individual.130 Within the context of the criminal justice system, 
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this will be explored further with regards to the accommodations that should be put in 

place to allow suspects with disabilities to participate on an equal basis with others.131  

In keeping with the ethos underpinning the social model, the concept of reasonable 

accommodation has also been enshrined within the CRPD.132 This principle is an inherent 

aspect of the right of non-discrimination, and is an interpretive principle which applies to 

all of the rights contained within the CRPD.133 Article 2 of the Convention defines 

reasonable accommodation as: 

 

[Any] necessary and appropriate modification and adjustments not imposing a 

disproportionate or undue burden, where needed in a particular case, to ensure to 

persons with disabilities the enjoyment, or exercise, on an equal basis with others 

of all human rights and fundamental freedoms.134  

 

The duty to ensure reasonable accommodation is one of the clearest examples of the 

paradigm shift brought about by the CRPD, and how it can affect real and meaningful 

change in practice. States Parties must ensure that all efforts are made to ensure persons 

with disabilities are reasonably accommodated in exercising their human rights,135 

including their rights within police stations as suspects, or as victims or witnesses of crime. 

Therefore, it is argued that the CRPD goes beyond broad statements of equality as it 

creates a legal responsibility for States Parties to ensure the equal enjoyment of rights for 

all persons with disabilities. Within the context of the criminal justice system, 
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incorporating a disability rights-based perspective requires States Parties to therefore look 

beyond procedural guarantees to holistically examine the safeguards and supports 

necessary to enable all suspects to participate in their case, such as the provision of 

reasonable accommodations (for example an appropriate adult safeguard which will be 

further discussed in Chapter 5). 

 

The failure to provide reasonable supports was recently considered by the UN Committee 

on the Rights of Persons with Disabilities in the case of Noble v Australia.136 Mr Noble, a 

man with an intellectual disability, was found unfit to stand trial in relation to alleged 

sexual assaults in 2001 and was subsequently incarcerated for almost a decade.137 Mr 

Noble subsequently brought a case to the UN Committee in 2016, claiming, inter alia, that 

his rights pursuant to the CRPD had been violated.138 In acknowledging the ‘irreparable 

psychological effects that indefinite detention may have on a detained person’,139  and 

found that such detention amounted to inhuman and degrading treatment under Article 

15.140 The Committee also found that the applicant’s right to a fair trial was suspended (on 

account of being found unfit to stand trial),141 which thereby deprived him of the rights 

outlined under Article 5 of the CRPD.142 Commenting on the duty to provide reasonable 

supports or accommodations, the Committee found that the State party did not provide 

any such supports to support Mr. Noble to exercise his legal capacity.143 In particular, the 

Committee pointed to Article 12(3) which provides that States parties are required to 

provide access to supports to enable individuals to exercise their right to legal capacity.144 
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Finally, the Committee noted that requirement under Article 13(1) to ensure effective 

access to justice on an equal basis with others, which includes the provision of procedural 

and age-appropriate accommodations.145 Therefore, the culmination of factors present in 

this case, including the indefinite detention and the failure to provide supports, resulted in 

a breach of Article 5, 12, 13, 14146 and 15 of the CRPD.147  

 

The Committee on the Rights of Persons with Disabilities have also articulated the 

connection between the right to reasonable accommodation under Article 5 and the 

principle of human dignity which is recognised in the Preamble to the Convention.148 In X v 

Argentina, the applicant had been detained in pre-trial detention where he underwent 

spinal surgery.149 In 2010, he suffered a stroke which resulted in a sensory balance 

disorder, a cognitive disorder and impaired visuospatial orientation.150 Following this, an 

application was made to have the detention converted to a house arrest, in order to 

facilitate the applicant’s outpatient treatment and to ensure access to an accessible living 

environment suited to his needs.151 This application was rejected and he was transferred to 

the central prison hospital, where the Court ordered necessary arrangements should be 

made for the applicant to undergo rehabilitation therapy from there.152 Following a 

number of years in which the applicant was transferred to different facilities, a case was 

brought before the UN Committee on the Rights of Persons with Disabilities, arguing (inter 

alia) that the determination regarding the appropriateness of holding him in a prison 

should take into account his health, the lack of infrastructure and the medical services and 

care available within this setting.153 In regards to the circumstances of the case, the 
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Committee found that the lack of accessibility in place, coupled with the lack of reasonable 

accommodations, the detention was thereby incompatible with Article 17, which ensures 

respect for physical and mental integrity on an equal basis with others.154 

 

Both of these cases, Noble v Australia and X v Argentina, illustrate the fundamental 

importance of the right to equality and non-discrimination pursuant to Article 5. In 

particular, they reaffirm the importance of providing reasonable accommodations to 

enable persons with disabilities to exercise their rights on an equal basis with others. The 

issues presented in both cases further demonstrate the cross-cutting nature of Article 5 

and how it cannot be considered in isolation; it must be considered in conjunction with all 

of the other rights included within the CRPD including the rights of access to justice (Article 

13), equal recognition before the law (Article 12), liberty (Article 14) and the right to be 

free from torture, cruel, inhuman or degrading treatment or punishment (Article 15). 

 

3.5.3  The Right to Liberty 

 

The right to liberty and security of the person is protected in Article 14 of the CRPD, which 

prohibits deprivation of liberty on disability-related grounds: 

 

States Parties shall ensure that persons with disabilities, on an equal basis with 

others: 

a) Enjoy the right to liberty and security of person; 

b) Are not deprived of their liberty unlawfully or arbitrarily, and that any 

deprivation of liberty is in conformity with the law, and that the existence of a 

disability shall in no case justify a deprivation of liberty.155 

 

This right reaffirms the well-established right to liberty which already appeared in 

international human rights laws, but reappears within the Convention as a disability-

specific right. Article 14 is a non‐discrimination provision; it guarantees the basic right to 

liberty and security of person to those with disabilities on an equal basis with others. 
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Furthermore, it ensures that persons with disabilities who have been deprived of their 

liberty are afforded the same guarantees as others under international human rights law. 

During the drafting of the Convention, it was initially thought that there was little need to 

provide for a right to liberty, as pre-existing rights to liberty already applied to people with 

disabilities.156 However, the inclusion of an express right to liberty and security of person is 

particularly pertinent as statistically, persons with disabilities have experienced higher 

rates of institutionalisation and deprivations of their liberty based on the existence of 

impairment,157 as discussed in the previous Chapter.  

 

As opposed to other rights in the Convention, Article 14 is also subject to immediate effect 

and is not subject to the clause of progressive realisation,158 owing to the nature of the 

right and the fact that it is already well-established in international human rights law. 

According to the CRPD Committee in their Guidelines on Article 14, the CRPD includes an 

absolute prohibition of detention on the basis of impairment: 

 

[T]he Committee has established that article 14 does not permit any exceptions 

whereby persons may be detained on the grounds of their actual or perceived 

impairment. However, legislation of several States parties, including mental health 

laws, still provide instances in which persons may be detained on the grounds of 

their actual or perceived impairment, provided there are other reasons for their 

detention, including that they are deemed dangerous to themselves or others. This 

practice is incompatible with article 14; it is discriminatory in nature and amounts 

to arbitrary deprivation of liberty.159 
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This has led to considerable debate about whether perceived “dangerousness” can 

continue to be used to justify detention where an individual is seen to be at risk to 

themselves or others. According to the above statement, legislation permitting deprivation 

of liberty on the basis of dangerousness will be found to be incompatible with Article 14 as 

such an approach violates the right to non-discrimination.160   As preventative detention is 

no longer permissible on the basis of dangerousness associated with disability, this raises a 

number of questions for the purpose of this thesis; specifically in regards to the 

discretionary powers afforded to the police to detain an individual in custody on the 

grounds of risk.161 

 

For persons who have been deprived of their liberty unlawfully, Article 14(2) provides: 

 

States Parties shall ensure that if persons with disabilities are deprived of their 

liberty through any process, they are, on an equal basis with others, entitled to 

guarantees in accordance with international human rights law and shall be treated 

in compliance with the objectives and principles of this Convention, including by 

provision of reasonable accommodation.162  

 

This essentially means that if a person with a disability is deprived of their liberty through 

any process (civil or criminal); they are entitled to due process guarantees which are 

available to all individuals under international human rights law, and shall be treated in 

line with the objectives and the principles as set out in the Convention.163 In the absence of 

a right to bring a case before the CRPD Committee in Ireland (due to the failure to ratify 

the Optional Protocol),164 individuals who are seeking to enforce their right to liberty will 

be forced to seek recourse in the Irish Courts or the ECtHR under Article 5. This creates a 

serious concern for the purpose of ensuring compliance with the CRPD and respect for the 

rights of persons with disabilities, as Article 5 permits deprivations of liberty for persons 
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who are of unsound mind.165 Despite the strong safeguards read into Article 5 by the 

ECtHR, there remains a clear tension between the right to liberty as enshrined in the ECHR 

and the CRPD.166  

3.5.4  Right to Legal Capacity 

 

One of the hallmark provisions in the CRPD is Article 12, which provides that people with 

disabilities are entitled to equal recognition before the law and requires States Parties to  

‘recognize that persons with disabilities enjoy legal capacity on an equal basis with others 

in all aspects of life’.167  This right includes both the ability to hold rights and to be an actor 

under the law (to be able to exercise such rights, for example the right to vote).168 Capacity, 

in the legal sense, is a threshold requirement for persons to have the power to make 

enforceable decisions for themselves.169 As such it is seen as one of the most influential 

rights in the Convention, particularly because ‘it challenges literally centuries of legal 

practice which may now be directly contrary to Article 12.’170 

One of the most important implications of Article 12 is in respect of culpability and criminal 

responsibility. According to a recent submission to the Subcommittee on Prevention of 

Torture for Thematic Discussion on Mental Health and Places of Deprivation of Liberty, 

persons with psychosocial disabilities – as persons with full legal capacity, can be held 

accountable for their actions through civil and criminal processes.171 This is because Article 

12 explicitly recognises the legal capacity rights of persons with disabilities on an equal 

basis with others ‘in all aspects of life.’172 In interpreting the text of the CRPD and in 
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particular the rights to non-discrimination and the right to capacity, it is argued that there 

can be no justification for legal processes which provide a ‘separate track’ exclusively for 

people with disabilities (such as mental health laws).173 As stated in the CRPD Committee’s 

Guidelines on Article 14, all persons (including persons with disabilities) have a duty to do 

no harm, and as such: 

Legal systems based on the rule of law have criminal and other laws in place to deal 

with the breach of this obligation. Persons with disabilities are frequently denied 

equal protection under these laws by being diverted to a separate track of law, 

including through mental health laws. These laws and procedures commonly have a 

lower standard when it comes to human rights protection, particularly the right to 

due process and fair trial, and are incompatible with article 13 in conjunction with 

article 14 of the Convention.174 

In this respect, it is argued that the right to legal capacity under Article 12 is the 

benchmark from which other rights are engaged. In keeping with the right to exercise 

personal decision-making, it is implied that all persons have the freedom to take risks and 

make mistakes on an equal basis with others.175 This applies even in cases where an 

individual has committed a criminal offence and as such, they must be held accountable on 

an equal basis with others. However, in keeping with the human rights model of disability 

as outlined above, it would be remiss to overlook the relevance of one’s impairment in this 

regard and how an individual might be disadvantaged by the traditional criminal process.176 

It is therefore imperative that appropriate and reasonable accommodations are made to 

address the systemic barriers within the criminal justice system which limit the 

participation of persons with disabilities, and provide suitable supports to enable all 

suspects to participate within their case. 
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To date, the application of Article 12 to the criminal justice system has mostly considered 

the potential implications of this provision to capacity-based criminal defences, such as 

fitness to plead, insanity and diminished responsibility.177 While this thesis does not engage 

in this debate, it is important to acknowledge the possible implications which may arise on 

foot of a finding that an individual lacks capacity within the pre-trial process. According to 

the Criminal Law (Insanity) Act 2006,178 following a finding that an individual is unfit to 

plead, the Court shall adjourn the proceedings179 and commit him/her to the Central 

Mental Hospital in Dundrum (Ireland’s only National Forensic Mental Hospital).180 Until 

such time as medical evidence is produced which proves that the individual is fit to be 

tried, their trial cannot take place – meaning their guilt or innocence remains 

undetermined and they may be deprived of their right to liberty during this time. As such, 

their rights of access to justice (under Article 13) and liberty (Article 14) are essentially put 

on hold until such time as they are deemed to have capacity or found fit to be tried. It is in 

this way that capacity is intrinsically linked to the successful realisation of a multitude of 

other human rights and must be considered holistically in light of the overall spirit and 

tenor of the CRPD. 
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3.6 Conclusion 
 

This Chapter has focused on the legal protections afforded to persons with disabilities in 

regional (ECHR) and international (CRPD) human rights law and highlighted some of the 

conflict and divergences in standards between the two instruments. Having charted the 

development of disability human rights, from the initial invisibility of disability within 

human rights law, to the “nothing about us without us” movement, this Chapter sought to 

encapsulate the progression of the law and the jurisprudence of the Courts with respect to 

disability-related matters. As discussed in Chapter Two, persons with disabilities were 

traditionally viewed as objects of charity, medical treatment and social protection in 

accordance with the medical model of disability. However, with the adoption of the CRPD, 

persons with disabilities are now seen as subjects with rights, who are capable of claiming 

those rights and making decisions for their lives free of interference from others.181 By 

recognising persons with disabilities as rights holders, the CRPD has in turn recognised the 

inherent dignity of all persons living with a disability.182 

 

While the CRPD has become the defining legal instrument in the area of disability rights, it 

remains to be seen whether it will have the same influence as the ECHR, especially 

because it lacks the authority of a transnational court such as the ECtHR. Therefore, the 

role of the CRPD Committee may prove less persuasive and effective in practice than its 

regional counterpart in the settlement of inter-state or individual cases. In the context of 

Ireland, the incorporation of the ECHR into domestic law has solidified its status as a 

binding source of law. In contrast, the failure of the Irish Government to ratify the Optional 

Protocol of the CRPD undermines the status of the Convention and prevents persons with 

disabilities from bringing their case to the Committee for alleged violations of their rights 

under the Convention. The only possible avenue for the enforcement of disability rights is 

to initiate a case in the Irish courts and the ECtHR thereafter (once all domestic remedies 

have been exhausted). This presents a number of important considerations and challenges 

from an access to justice perspective, as it is both expensive and time-consuming to seek 

justice through the courts. Secondly, there is no guarantee that the text of the CRPD and 
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its corresponding jurisprudence (General Comments, Concluding Observations in relation 

to States Parties compliance) will be upheld by domestic courts as international law is not 

afforded the same weight as Irish law or the ECtHR. There is, therefore, a compelling need 

to ratify the OP to ensure that persons with disabilities can enforce their rights under the 

CRPD and in particular their right of access to justice under Article 13. 

 

The widespread ratification of the CRPD reflects a willingness on behalf of countries and 

governments, to recognise the rights of persons with disabilities, which, though overdue, is 

welcome. However, the text of the CRPD alone will not change human rights practices 

suddenly, ‘nor will it change attitudes about people with disabilities overnight.’183 However, 

one cannot deny the influence and impact of the Convention to date and the potential 

impact it may have on the implementation of human rights treaties more generally.184 

States Parties to the Convention are now obliged to review all existing national laws, 

policies and programmes to ensure compliance with the Convention’s provisions. 

According to Article 4, States must ‘take all appropriate measures, including legislation, to 

modify or abolish existing laws, regulations, customs and practices that constitute 

discrimination against persons with disabilities.’185 Furthermore, the influence of the CRPD, 

arising from its participatory drafting history and the stringent reporting and monitoring 

requirements,186 ensures that it will continue to shape and inform laws relating to the 

rights of persons with disabilities. 
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CHAPTER 4 

Perspectives from the Front Line: Training and 

Awareness-Raising, the Investigation and Arrest 

4.1 Introduction 
 

This Chapter will provide a critical account of the arrest process, the powers of police 

officers and the barriers to justice which may arise for suspects with disabilities. Section 

one will discuss the age of de-institutionalisation and consider the increased contact 

between persons with disabilities and the criminal justice system, specifically the police. 

Following this, section two will then begin to focus on the barriers to justice experienced 

by persons with disabilities from their initial contact with the police, usually in the form of 

an arrest. Section three outlines the practical barriers which arise when a police officer 

arrests a person with a disability. It will acknowledge that while the role of police officers is 

to prevent and investigate crimes, and to bring criminals to justice,187 it is also imperative 

that they seek to maintain and uphold the human rights of all persons, including suspects 

of crime. In this regard, it is argued that the UN CRPD may require further actions on 

behalf of the Gardaí to protect and provide for the rights of suspects with disabilities in 

police custody.  

 

Throughout this Chapter, it is argued that clear and effective communication between the 

arresting officers and the suspect forms the basis of the arrest stage. In the event that a 

suspect cannot understand the reasons for their arrest, their right to remain silent or their 

right to consult a solicitor, then this could have serious consequences for their right to a 

fair trial and a range of fundamental human rights, as will be discussed in this Chapter.   
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4.1 De-Institutionalisation: Increased Contact between 

Persons with Disabilities and the Police 
 

Since 1984, there has been an emphasis on de-institutionalisation in Ireland.188 As 

discussed, in Chapter 2, the use of public asylums for the detention of persons with 

disabilities and mental illnesses was widespread throughout Ireland as a means of 

maintaining social order and control. The shift away from this model in the late twentieth 

century followed the civil rights movement in the U.S and an increased recognition of 

human rights laws internationally.189 In contrast to the asylum setting, community-based 

services were seen as a progressive alternative to treating people with disabilities. While 

this suggested a more humane approach, evidence indicates that while the numbers of 

people detained in asylums decreased, the numbers of people with disabilities within the 

prison population increased.190 Essentially, the de-institutionalisation movement 

worldwide led to a ‘fragmented, dislocated world of bedsits, housing projects, day centres 

or increasingly prisons and the criminal justice system.’191 As a result, persons with 

disabilities are increasingly coming into contact with agents of the criminal justice system, 

especially police officers in the first instance.192  
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4.2.1  The Role of the Police 

 

While the police played a historically important role in facilitating State intervention during 

the age of institutionalisation,193 their involvement with people with disabilities has only 

increased during the period of de-institutionalisation.194 Brennan explains that while the 

closure of the asylums was broadly welcomed, it ultimately reduced the availability of 

accommodation for those whose behaviour and social realities place them at the fringe of 

society.195 This ultimately resulted in a new wave of institutionalisation, whereby people 

were increasingly accommodated within the prison setting both in Ireland and 

elsewhere.196 Referred to as “trans-institutionalisation” or Penrose’s hypothesis,197 this can 

be said to indicate a new means of controlling people with disabilities; but within the 

criminal justice system as opposed to the earlier confinement of persons within asylums.  

 

Nowadays, when the Gardaí  come into contact with someone who is experiencing a crisis, 

or who has a disability, they must make a judgment call as to whether the individual 

should be arrested and brought to the station, or if they should be admitted to a hospital 

for medical attention.198 As such, following the de-institutionalisation movement, the role 

of police officers covers both criminal and welfare themes, for: 
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…where a mentally disordered person has committed an offence it is often an 

individual officer’s discretion which is the primary determinant of whether the case 

becomes a crime matter or a welfare matter.199 

 

Brennan explains that in these cases, the most convenient and less risky option for the 

garda is to arrest and detain the individual in the garda station, rather than admitting them 

to hospital.200 There are a range of factors for the Gardaí to consider in such cases, 

including  the likelihood that the individual will be released from the hospital due to an 

already over-stretched health care system.201 In some situations, it may be the case that 

detaining the individual in the garda station, whereby a doctor can be called to assess the 

individual and their needs, may be the only way for the officers to help the individual in 

question, especially if the garda has reasonable suspicion to suggest that the individual has 

committed an offence.  

 

The relationship between the police and people with disabilities, particularly the way in 

which police respond to the needs and vulnerabilities of such individuals, needs to be 

further examined. In particular, there is a need for further research to explore the use of 

police discretion and the numbers of people admitted to hospital by the police versus the 

number of people who are arrested and formally charged. It would also be interesting to 

note whether the perception of dangerousness or dangerous impairments (such as 

schizophrenia), would impact an officers’ decision to charge in comparison to impairments 

not typically associated with dangerousness (intellectual disability).202 Researchers have 
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found that, in general, predicting dangerousness is imprecise;203 therefore officers are 

reliant on their skills and knowledge to determine how to respond, i.e. whether it is 

necessary to arrest the individual or bring them to hospital. It is clear that further work is 

necessary in this regard to determine the ways in which police officers exercise their 

discretionary powers in respect of persons with disabilities.204 As a first step, training and 

awareness-raising is necessary for all police officers to acquire the appropriate skills and 

knowledge in relation to identifying persons with disabilities. 

4.2 Training and Awareness-Raising for Police Officers 

 

Throughout the text of the CRPD, the only reference made to policing and the criminal 

justice system appears in Article 13, which pertains to access to justice.205 The meaning of 

access to justice is expressed within this provision as a broad statement of equality which 

requires all States Parties to promote training for agents working in the justice system, 

including police officers.206 This provision recognises that training is a key component to 

accomplishing the right of access to justice in practice.207 When viewed holistically with 

other rights and duties, such as non-discrimination and reasonable accommodation,208 

Article 13 can be seen as an important transformative tool for achieving criminal justice 

reform. The need for awareness raising, education and training is further reflected in 

Article 8 which provides that States must promote awareness-training programmes 

regarding persons with disabilities and their inherent rights.209  
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There are two main imperatives for implementing mental health training and disability 

awareness-raising for police officers. Firstly, training can be seen as one of the most 

practical and effective measures in combatting stigma and negative attitudes among police 

officers. This was recognised in the Report of the Office of the United Nations High 

Commissioner for Human Rights (OHCHR) on Article 13, wherein it is noted that attitudinal 

barriers affect access to justice for persons with disabilities.210 These barriers ‘stem from 

lack of awareness of the rights of, and appropriate practices for, persons with disabilities in 

the justice system.’211 To overcome such barriers, and in keeping with States’ Parties 

obligations under the CRPD,212 the OHCHR recommends mandatory (and properly funded) 

training,213 to address issues such as how to combat prejudices and stereotypes held 

against persons with disabilities.214 Secondly, it is argued that the ability of officers to 

identify and respond to signs or symptoms of disability or persons in distress is the first 

step towards access to justice for suspects with disabilities, as will be argued further in 

Chapter 5.  

 

An examination of State Parties Reports and Concluding Observations on behalf of the 

CRPD Committee has revealed an emphasis on police training and awareness-raising 

regarding disability. With respect to Australia, one of the first countries to ratify the 

Convention, the Committee expressed concern at the lack of training for judicial officers, 

legal practitioners and court staff, a lack of guidance on access to justice for persons with 

disabilities, and the lack of alternative communication supports.215 Among their 

recommendations, standard and compulsory training modules were recommended for all 

criminal justice personnel, and for all persons with psychosocial disabilities to enjoy equal 

substantive and procedural guarantees as others.216 To date, the Committee have 

recommend training in the following areas:217 
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 The barriers faced by persons with disabilities in accessing justice (Lithuania);218 

 The rights contained in the CRPD, such as participation on an equal basis with 

others (Slovakia, Armenia, Bosnia and Herzegovina, Republic of Moldova, Colombia 

and Ethiopia);219 

 The Provision of procedural accommodations (Oman and Slovakia), and;220 

 Overcoming gender and disability-based stereotypes (Cyprus).221 

 

In their concluding observations in respect of Luxembourg, the Committee recommended 

‘mandatory and ongoing capacity-building programmes’ to include training for law 

enforcement personnel on the provisions of the Convention.222 In their Draft General 

Comment on equality and non-discrimination, the Committee have also provided a broad 

overview for States Parties in respect of Article 13(2), which includes appropriate training 

in the following areas: 

 The complexities of intersectionality and that persons should not be identified 

solely on the basis of their impairment;223 

 Diversity among persons with disabilities and their individual requirements to 

ensure their effective access to all aspects of the justice system on an equal basis 

with others;224 

 The individual autonomy of all persons and the importance of legal capacity;225 

 The centrality of effective and meaningful communications to successful 

inclusion;226 

 Measures adopted to ensure the effective training of personnel (including lawyers, 

judges, prison staff, sign language interpreters and the police inter alia) on the 

rights of persons with disabilities.227 
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Aside from the above objectives, there are no further guidelines to States Parties in 

regards to the nuances of providing training in line with the CRPD, including issues relating 

to combatting stigma and false stereotypes, de-escalation, providing reasonable 

accommodations and respecting the rights contained within the CRPD, such as the 

importance of legal capacity and how to give effect to this right even in difficult situations 

(for e.g. cases where a vulnerable person rejects legal advice). In the absence of practical 

guidance, it is useful to examine existing training programmes provided to police officers 

to ensure they have the basic skills and knowledge in relation to disability and mental 

health. 

 

4.2.1 Mental Health Training for Police Officers 

 

The importance of providing training to police officers to respond appropriately to persons 

in distress is well-documented. According to Teplin, police officers who have not received 

training in regards to serious mental health could potentially respond more punitively than 

is necessary.228 In the context of the CRPD and its application to the criminal justice system 

in Australia, it was said that insufficient police training is linked with higher than average 

arrest rates for people with disabilities.229  

 

There are a number of mental health training programmes which have been developed for 

police officers around the world. Among the most well-known is the Crisis Intervention 

Team (CIT) training which was developed in Memphis Tennessee in 1988.230 The aim of this 

training is to improve the interaction between police officers and persons experiencing a 

mental health crisis with a focus on communication skills, de-escalation and building 

partnerships with local mental health services.231 To participate in this training, police 
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officers are chosen for their empathy and communication skills.232 Once they have 

completed the training (40 hours), officers engage in mental health crisis intervention 

alongside their regular police duties.233  

 

This model has been found to improve the attitudes of police officers towards persons 

with psychosocial disabilities, while also improving the overall anxiety experienced by 

police officers in responding to challenging cases.234 Further studies also report that 

officers who have received training in this model are less likely to exercise force in 

response to challenging persons: 

 

As such, it can be expected that in encounters between CIT trained officers and people 

with mental illness, violence and injury will be less likely than in similar encounters 

with non-CIT trained officers. This would suggest that CIT training could be particularly 

powerful in the prediction of the use of force.235 

 

Interestingly, the advantages of collaboration between the police and mental health 

services (as per the above model) were recognised in a report published by the Irish 

Mental Health Commission and An Garda Síochána.236 This report recognises that on top of 

training programmes, collaboration between the police and specialist services is critical for 

successful response.237 The CIT model was thereby explored as a potential model of best 

practice for Ireland, however the report ultimately recommended that different models 

should be adopted depending on the size of the catchment area (for e.g. single mobile 
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crisis teams work better in smaller cities).238 Further recommendations outlined in the 

report include the introduction of a comprehensive approach to service delivery to ensure 

all service users can be provided for, the introduction of specific policies to enable all 

persons to gain access to appropriate treatments, and for the availability of easily 

accessible mental health resources.239  

 

The recent ratification of the CRPD creates a newfound impetus to address these issues, 

especially in regards to training and awareness-raising. In keeping with the ethos of the 

Convention and the “nothing about us, without us” motto, it is further argued that a joint 

police and mental health model should include the expertise and experiences of service 

users themselves. As part of the CIT training, for example, officers receive training from a 

number of relevant stakeholders including mental health professionals, family advocates, 

consumer groups/service users and police officers;240 thereby drawing on the wide range of 

experience and expertise from all parties.  

4.2.2 Current Training for An Garda Síochána  

 

The existing training programme in Ireland consists of a two year course at the Garda 

College in Templemore (and accredited by the University of Limerick), leading to a BA in 

Applied Policing for Garda Trainees.241 The course includes an emphasis on both theory and 

practice, with subjects including the Foundations of Policing, Crime and Incident Policing, 

Policing with Communities, Officer and Public Safety, Station Roles and Responsibilities and 

Law and Procedures.242 As part of the module Policing with the Communities, “mental 

illness awareness” is taught, which includes an overview of different categories of mental 

illness, the powers of the Gardaí, and transporting persons with mental illness.243 As part of 

the assessment for this module, Trainee Gardaí are given a problem-based learning task in 

respect of an individual who may be suffering from one or more of the following: 
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 Alzheimer’s and Dementia; 

 Depression/Bi-polar Disorder; 

 Anxiety-Panic Attacks; 

 Schizophrenia Obsessive Compulsive;  

 Asperger’s Syndrome and Autism; 

 Self-Harm.244 

 

To complete the task, Gardaí are required to research each of the aforementioned 

conditions and detail how they would ‘deal with the potential challenges faced when 

presented with an individual displaying the characteristics of these mental illnesses.’245 

They are then required to research the relevant contact services for each illness and 

compile all of this information on a smartcard, before presenting to the class.246 To date, a 

FOI request by the author has found that 1,850 trainee Gardaí have completed this module 

(out of 14,000 Gardaí).247 It is important to acknowledge that this training has been 

introduced recently, thereby explaining the relatively low figure. There are no further 

details provided, therefore it is unclear if training is provided to those Gardaí who have 

qualified before the introduction of this module.  

 

 In regards to interviewing techniques, the ‘vulnerability of suspects, witnesses and injured 

parties’ is said to be embedded into all training courses.248 While the difficulties associated 

with interrogating vulnerable suspects is addressed further in Chapter 6, it is useful to 

acknowledge here that training is provided to Gardaí in relation to the effect of memory 

during interviews, with a focus on enhanced cognitive interview skills.249 This training 
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incorporates further training in regards to mental illness and personality disorders, 

although no further information is available in this respect.  

  

While training and awareness-raising is critical for police officers, it is important to 

acknowledge that further cross-partnership is necessary between An Garda Síochána and 

mental health services. This issue was previously raised in a 2009 report on mental health 

services and the police in Ireland, wherein it was stated that ‘training on its own will not be 

effective unless the liaison partnership models of community mental health services are 

established.’250 A Memorandum of Understanding was signed between An Garda Síochána 

and the Health Service Executive in 2010, which further recognised the need for an 

interagency approach in responding to cases involving the removal or return of persons to 

an approved centre under the Mental Health Act.251 The recognition of a cross-partnership 

approach is very positive, however, to date there is no such agreement in place to provide 

a similar approach to vulnerable suspects who have been arrested and taken into Garda 

custody.252 

 

Going forward, it will be interesting to note how the CRPD Committee envisions disability-

rights police training in line with the Convention and Article 13. To date, the issue of 

training has featured extensively across the Concluding Observations in relation to States 

Parties compliance, but the recommendations are still somewhat underdeveloped. 

Nevertheless, the Committee’s role in overseeing compliance with the Convention is 

crucial and creates an impetus among States Parties to ensure the rights contained therein 

are fully realised and respected.  
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4.3 The Arrest 
 

A police officer’s decision to arrest an individual symbolises the first formal step in the 

criminal justice process and challenges a number of fundamental human rights, specifically 

the right to liberty. An arrest can take place in many different ways; in a public place, on 

private property including one’s own home,253 or it can take place in the station in cases 

where the person is already in attendance to assist the police with their enquiries.254 There 

are a number of ingredients involved in a lawful arrest, in light of the fundamental right to 

liberty enshrined in international human rights law and the Irish Constitution.255 An arrest 

must be necessary,256 non-arbitrary,257 based on reasonable suspicion,258 and the individual 

suspect must be informed (in a language they can understand) of the reasons for their 

arrest and the legislative basis for the arrest, the individual must also be informed of their 

right to remain silent and their right to receive legal advice.259 The arresting officers are 

also required to only use reasonable force where necessary in the context of the arrest.260 

This section will examine the existing powers of arrest in Ireland, with a particular focus on 

the power dynamics between the officer and the suspect, as well as the importance of 

clear and accessible communication.  
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forcibly entered save in accordance with law.’ At common law the unlawful entry onto the property of 
another without their consent will constitute a trespass. 
254

 See Leonard Jason-Lloyd, Introduction to Policing and Police Powers (2
nd

 edn., Cavendish 2005) 61. 
255

 Bunreacht na h’Éireann, Article 40.4.1: ‘No citizen shall be deprived of his personal liberty save in 
accordance with law.’ 
256

 State (Trimbole) v Governor of Mountjoy Prison [1985] I.R. 550: In this case it was held that an arrest made 
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257
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258

 Thomas O’Malley, The Criminal Process (Round Hall 2009) 292: O’Malley acknowledges the significance of 
this requirement as it ‘represents an important guarantee of personal liberty, because it guards against the 
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 See Liz Campbell, Catherine O'Sullivan and Shane Kilcommins, Criminal law in Ireland: cases and 
commentary (Clarus Press, 2010) 359 – 360. 
260
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4.3.1 Power Dynamics during an Arrest 

 

The dynamics of power between police officers and vulnerable suspects must be 

considered in respect of the arrest process and the subsequent treatment of persons in 

custody. From the moment an individual comes into contact with a member of An Garda 

Síochána, in the form of an arrest or otherwise, there is an immediate transfer of power 

over that individual’s right to liberty. As agents of State control, the Gardaí control every 

aspect of the pre-trial process, from the arrest, the decision to charge and interrogation. 

Within Ireland, these powers are pronounced by the lack of an inspection mechanism for 

garda stations to review the conditions of detention and garda practices.261 The lack of an 

oversight mechanism in the context of police custody further compounds the powers 

conferred upon the Gardaí during the arrest and investigation of crimes.  

 

Criminal justice policy to date has indicated that there is an ‘imbalance of power between 

the might of the state and the individual defendant.’262 The authority afforded to members 

of An Garda Síochána to carry out an arrest without a warrant is illustrative of a ‘significant 

transfer of power to the police.’263 This is apparent in respect of the “emergency” 

responses to combat the threat posed by paramilitaries during the time of the Troubles in 

Northern Ireland.264 Further powers were also conferred upon members of the Gardaí in 

the wake of high profile gangland activity during the 1990s,265 which led to increased 
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 In October 2007, Ireland signed the Optional Protocol to the UN Convention against Torture which 
provides for the independent inspections of all places of detention, including Garda Stations, however we 
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262

 Liz Campbell, Human Rights Lexicon: Human Rights in Criminal Justice (Human Rights in Ireland 17 March 
2010) <http://humanrights.ie/constitution-of-ireland/human-rights-lexicon-human-rights-in-criminal-
justice/> 10 March 2018. 
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 O’Malley (Fn. 72) 298, citing Andrew Sanders and Richard Young, Criminal Justice (3
rd

 edn., Oxford 
University Press, 2007) 121.  
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 Shane Kilcommins, ‘Risk in Irish Society: Moving to a Crime Control Model of Criminal Justice’ (2005) 2(1) 
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 The murder of Veronica Guerin in 1996 marked a turning point in relation to the State’s response to 
gangland activity. See: Dermot Walsh, ‘An Irish Response’ (1999) 88(350) Studies: An Irish Quarterly Review 
110; Kilcommins (fn 63);  Ian O'Donnell and Eoin O'Sullivan, ‘The politics of intolerance—Irish style’ (2003) 
43(1) British Journal of Criminology 41; Colin King, ‘Legal responses to organised crime in Ireland: Erosion of 
due process values’ in Petrus van Duyne and others (eds.), The relativity of wrongdoing: Corruption, 
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powers of detention and encroachments on the right to silence.266 A further example of the 

powers of police officers is in relation to stop and search of an individual,267 an integral part 

of modern day policing. According to The Equality and Human Rights Commission in 

England and Wales, there is evidence that some forces exercise their powers based on 

stereotypical assumptions, as opposed to on the basis of intelligence or reasonable 

suspicion.268  

 

Stop and search procedures are the ultimate exercise of power on behalf of the police, 

which enable them to maintain control and order within society. This raises a number of 

issues, particularly in regards to the issue of perceived bias or stigma towards persons from 

disadvantaged backgrounds, different races or ethnicities, or persons who are seen as 

dangerous due to the existence of a psychosocial disability.269 As gatekeepers of the 

criminal justice system, police officers have sole responsibility for deciding whether an 

individual should be taken in for questioning or let go. Discretion is therefore, one of the 

most important tools available to officers when they are on the street, responding to 

difficult situations or making the decision to arrest an individual.270 There are perhaps more 

options available to officers in respect of cases involving a person with psychosocial 

disabilities, as they can choose to formally process the individual through the criminal 

justice system, admit them as an involuntary patient to an approved centre under the 

                                                                                                                                                                   

 

organised crime, fraud and money laundering in perspective (Wolf Legal 2015) 105; Barry Vaughan and Shane 
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Ireland’ (2009) 31 Dublin University Law Journal 35. 
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 The Gardaí have several powers to stop and search an individual, such as under Road Traffic Act 1961 and 
the Offences Against the State Act 1939. 
268

 Equality and Human Rights Commission, Stop and think: A critical review of the use of stop and search 
powers in England and Wales (EHRC 2010) 3: ‘Black people are at least six times as likely to be stopped as 
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269

 The issue of racism among the police has been highlighted internationally, particularly in the United 
States. Anti-discrimination movements such as Black Lives Matter, have recently cast a spotlight on police 
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270
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Mental Health Act 2001,271 or release them. Therefore, the balance of power during 

interactions between An Garda Síochána and persons with disabilities is very much 

weighted in favour of the former, with a range of discretionary variables at play, which 

may potentially deprive persons with disabilities of a range of human rights.  

 

4.3.2 Garda Powers of Arrest  

 

In the interests of maintaining public order and the rule of law, police officers have several 

powers to arrest and detain an individual as prescribed by legislation and common law. 

One of the most important ingredients of a lawful arrest is that the arresting officer in 

question has established reasonable suspicion.272 This requirement is well-founded in Irish 

legislation,273 and is also an inherent principle protected under Article 5 of the ECHR.274 

Once reasonable suspicion has been established, members of the Gardaí are conferred a 

wide range of powers to carry out an arrest – both with and without a warrant.275 An 

arrestable offence is further defined in the Criminal Law Act 1997 as an offence for which a 

person of ‘full capacity’ and who has not been previously convicted, may be punished by a 

penalty of five years imprisonment or a more severe penalty,276 and includes attempts to 

commit such an offence.277 The Act does not provide further clarity in regards to what is 
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 Mental Health Act 2001, s. 9 and s. 12. 
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 The nature of the test laid down by the Privy Council in Shaaban Bin Hussein v Chong Fook Kam [1970] 
A.C. 942: ‘The circumstances of the case must be such that a reasonable man acting without passion or 
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arrestable offence.’ See also, Walsh v Fennessy [2005] 3 I.R. 516 and People (D.P.P.) v Quilligan [1986] I.R. 
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 Fox, Campbell and Hartley v United Kingdom (1991) 13 EHRR 157, para 32: “‘reasonable suspicion” 
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275

 Criminal Law Act 1997, s. 4 provides the legislative basis for arrests without warrants: ‘Where a member 
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 As amended by the Criminal Justice Act 2006, s. 8: ‘Section 2(1) of the Criminal Law Act 1997 is amended 
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common law” for “under or by virtue of any enactment”.’ 
277

 Criminal Law Act 1997, s. 2(1). 
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meant by a person of full capacity; however it is presumed that this would refer to all 

persons above the age of criminal responsibility.278 It is unclear whether the individuals’ 

mental capacity is considered relevant for the purpose of effecting an arrest; arguably such 

a consideration would be contrary to Article 12 of the CRPD as it provides that persons 

with disabilities have the right to legal capacity on an equal basis with others.279  

 

An arrest is seen as a continuing act which begins from the moment the individual is 

restrained and ends when they are released or remanded in custody by judicial decision.280 

The right to liberty is subject to certain exceptions in international and national laws, such 

as in the enforcement of criminal law.281 Article 40.4.1 of the Constitution provides that no 

citizen shall be deprived of his liberty save in accordance with law.282 Article 5 of the ECHR 

also permits States Parties to place restrictions on the right to liberty, including in cases 

such as conducting a lawful arrest of a person. To engage this right, the individual 

concerned must have been formally arrested and subsequently held in police custody as 

stated in General Comment No. 35: 

 

Deprivation of personal liberty is without free consent. Individuals who go 

voluntarily to a police station to participate in an investigation, and who know that 

they are free to leave at any time, are not being deprived of their liberty.283 
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 Children Act 2001, s. 52: ‘(1) Subject to subsection (2), a child under 12 years of age shall not be charged 
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years of age is charged with an offence, no further proceedings in the matter (other than any remand in 
custody or on bail) shall be taken except by or with the consent of the Director of Public Prosecutions.’ 
279

 CRPD, Article 12(2). 
280

 O’Malley (Fn. 72), 289. 
281

 International Covenant on Civil and Political Rights Human Rights Committee, General comment No. 35: 
Article 9 (Liberty and security of person) (CCPR/C/GC/35, 16/12/2014) [hereafter ICCPR General Comment 35] 
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282

 The right to personal liberty is a longstanding right in Irish law, as acknowledged by the Supreme Court 
in The State (Quinn) v. Ryan [1965] IR 70. 
283

 ICCPR General Comment 35 (Fn. 95), para 6. 
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Therefore, it is not enough that an individual attends the police station for an interview: 

the conditions of the detention must be such that the individual is not free to leave of their 

own free will.284 The ECtHR has also provided clarity in relation to the lawfulness of one’s 

arrest, noting that it must be non-arbitrary, meaning that it was 'carried out in good faith', 

that 'the place and conditions of detention [were] appropriate'; and that the length of the 

detention did not 'exceed that reasonably required for the purpose pursued.’285 

4.3.3 Communication as a Key Element of Access to Justice 

 

It is now well-established that when a person is arrested, they have a right to be informed 

in a language they understand, of the factual and legal basis for their arrest.286 Essentially, a 

person is entitled to be informed of the nature of the charge or on suspicion of what crime 

they are being arrested.287 Article 5(2) of the ECHR provides that ‘everyone who is arrested 

shall be informed promptly, in a language which he understands, of the reasons for his 

arrest and of any charge against him.’288 Communicating the arrest in a clear language is 

therefore a fundamental requisite for the commission of a valid arrest,289 and it is a matter 

for the court to determine whether this right was satisfied.290 
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 DPP v Laing [2017] IEHC 3: Similar issues were also discussed in this case, wherein the Court held that the 
detention of an individual must involve a deprivation of liberty, it is irrelevant where the detention takes 
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289
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290
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There are a number of common law requirements which must be satisfied in order to 

conduct a lawful arrest.291 First, the individual must be informed that they are being placed 

under arrest,292 and secondly, they have the right to be told the reasons for their arrest (at 

the time of the arrest).293 This duty goes beyond mere quotation of the relevant statutory 

provision or stating the common law power under which they are being arrested, as this 

alone will not amount to valid communication for the purpose of informing the individual 

of the reasons for their arrest.294 The duty to use ordinary language to inform a suspect of 

the reasons for their arrest has subsequently been recognised within The Criminal Justice 

(Miscellaneous Provisions) Act 2009.295 While this right is imperative for all persons, it is 

arguably more important in the case of persons with disabilities who may need 

communication supports and may not understand the reasons for their arrest. Many adults 

with intellectual disabilities and psychosocial disabilities communicate differently or non-

verbally, and therefore require the support of interpretive aids. It is estimated that 

between 30% of children with autism, for example, remain non-verbal,296 and it is further 

estimated that at least half of all children with autism have intellectual disabilities.297  

 

People with disabilities may also find it difficult to understand conventional modes of 

expression or commands,298 and may not recognise the meaning of hand gestures or facial 

expressions.299 This is particularly relevant in the case of policing, as some suspects may not 

understand the police officers gestures, such as an officer guiding traffic or the gesture to 

put their hands behind their heads. According to The National Autistic Society (UK) guide 
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 117 

for criminal justice professionals, police officers are advised to keep all gestures to a 

minimum as they may prove distracting to persons with autism; if gestures are necessary, 

officers are advised to ‘accompany them with unambiguous statements or questions that 

clarify their meaning.’300 The guidelines further recommend officers use the individual’s 

name at the start of each sentence, give slow and direct instructions, avoid the use of 

sarcasm, metaphors or irony, and ask direct questions.301 Similar guidelines are not 

available in Ireland and it remains unclear how/what training members of An Garda 

Síochána receive in relation to these matters, indicating a need to further investigate the 

supports available for persons with disabilities in these circumstances, and the need for 

law and policy reform to recognise their rights in the context of the pre-trial process. 

4.4 The Garda Caution 
 

On arrest, and before the interrogation takes place, the arresting officer is required to 

issue a caution to suspects.302  The basis for the caution is to inform the suspect of their 

right to silence and that anything they do say may be recorded and used as evidence 

against them.303 Following the charge, the arresting garda will say: 

 

You are not obliged to say anything unless you wish to do so, but whatever you say 

will be taken down in writing and may be given in evidence.304  
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The Garda caution, consisting of these 29 words, may be confusing for people with 

disabilities who may already be intimidated by the Gardaí and the circumstances of the 

arrest more generally. As such, there is concern that this statement may not be suitable for 

all persons with psychosocial disabilities, intellectual disabilities or learning disabilities. 

There is a real and substantial risk that such individuals may be at an increased risk of self-

incrimination before access to a solicitor is obtained. It should be a mandatory 

requirement for officers to test the individuals understanding of the caution, such as by 

asking the suspect to acknowledge or repeat the caution in their own words.305 The New 

South Wales Law Reform Commission argued, in their report on persons with intellectual 

disabilities and the criminal justice system, that the police caution is perhaps more 

important to persons with disabilities, ‘owing to the added disadvantages they face in 

police questioning, which would be likely to affect the reliability of any answers.’306 The 

Irish caution is also in need of reform as it fails to take account of inference-drawing 

provisions, which are required to be explained in ordinary language to the suspect 

(discussed further in Chapter 6), and which may be particularly confusing and inaccessible 

for persons with disabilities. 

 

In England and Wales, the caution is arguably more complex than in Ireland – consisting of 

37 words and including reference to the possible trial consequences of pre-trial silence:  

 

You do not have to say anything. But, it may harm your defence if you do not 

mention when questioned something which you later rely on in court. Anything you 

do say may be given in evidence.307  

 

A study carried out by Murphy and Clare found that very few people could sufficiently 

understand this charge (only 8% of A-Level students, 7% of a group of ordinary people with 

IQ’s in the normal range and only 48% of police officers could do so).308  In the event that 

the individual does not understand the caution, a simplified version can be provided in the 

                                                      
305
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officer’s own words.309 Furthermore, if a person who is ‘mentally disordered or otherwise 

mentally vulnerable is cautioned in the absence of the appropriate adult, the caution must 

be repeated in the adult's presence.’310 This provides an important safeguard for vulnerable 

suspects (including juveniles) who have been arrested by the police.311 Therefore, while the 

English caution is on its face more complex, the requirement for police to explain it in their 

own words coupled with the requirement to repeat the caution in the presence of an 

appropriate adult is far more effective than the Irish practice. Such additional safeguards 

and accommodations are absent in the Irish system and arguably need to be considered in 

law and policy reform in this area. 

 

It must also be acknowledged that arrests can often take place in highly pressurised 

environments. In the case of hostile situations or incidents where there is an immediate 

threat to a person’s life, arresting officers may have to act quickly to make the arrest and 

therefore do not have the time to evaluate whether the individual suspect understands the 

charge or caution. Furthermore, in Ireland many arrests take place in the early morning,312 

when it is more likely for the person to be at home. In those circumstances, access to a 

solicitor could be delayed for a number of hours – making the individual more vulnerable 

and at a higher risk of self-incrimination while awaiting the provision of legal assistance, in 

the event they did not understand the caution in the first place.  
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4.4.1 The CRPD and Accessible Communication 

 

The CRPD provides protection for one’s rights to freedom of expression and access to 

information under Article 21, which provides that States Parties: 

 

Shall take all appropriate measures to ensure that persons with disabilities can 

exercise the right to freedom of expression and opinion, including the freedom to 

seek, receive and impart information and ideas on an equal basis with others and 

through all forms of communication of their choice.313 

 

The provision of information includes both accessible formats and the use of assistive 

technologies appropriate to different kinds of disabilities.314 Article 21(b) further provides 

for ‘facilitating the use of sign languages, Braille, augmentative and alternative 

communication, and all other accessible means, modes and formats of communication of 

their choice by persons with disabilities in official interactions.’315 Article 21 is closely linked 

with Article 9 of the CRPD,316 which provides that people with disabilities have the right to 

participate fully in all aspects of life and imposes an obligation on States parties to take 

appropriate measures to ensure access to information on an equal basis with others.317 

This provision also places an onus on States to provide training for stakeholders on 

accessibility issues facing persons with disabilities.318  
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The rights contained within Articles 21 and 9 are further linked to the right of access to 

justice, under Article 13. In its Concluding Observations in relation to Canada, for example, 

the Committee on the Rights of Persons with Disabilities made the connection between 

access to information and Article 13. The Committee noted its concern for the lack of 

accommodation procedures for persons with psychosocial and/or intellectual disabilities 

and recommended the introduction of additional criteria to address issues regarding 

accessibility within the justice sector generally.319 Such criteria would include the use of 

Braille, sign language interpreters and easy-read versions of documents, all of which 

should be provided free of charge to persons with disabilities, especially persons with 

psychosocial and intellectual disabilities.320 

 

Respect for diverse forms of communication has also been recognised within the CRPD 

Committee’s Draft General Comment on Equality, as a component of one’s right to 

procedural accommodations under Article 13.321 In order to ensure effective access to 

justice, the Committee notes that all processes must allow for participation, which include 

the ‘recognition and accommodation of different forms of communication.’322 While police 

officers are not expected to have the skills to communicate with all persons (regardless of 

language or disability), they should have the necessary skills to communicate that the 

individual is under arrest and has the right to remain silent, which may involve the use of 

written notes, gestures or the use of pictures.323 This may suffice until such time as the 

suspect is brought to the station, at which time the services of an interpreter may be 

procured.324 In England and Wales, for example, the custody officer is required to repeat 
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the caution and the notice of the charge to all vulnerable suspects once the appropriate 

adult has arrived at the station.325 The role of the appropriate adult will be further 

discussed in Chapter 5, however it is useful to note at this point their purpose and how 

their attendance in the police station can provide further protections for vulnerable 

suspects. At present, a similar service does not exist in Ireland, indicating a gap or 

shortcoming regarding accessibility of information and services needed in this field. 

 

The obligation on arresting Gardaí to ensure that the individual suspect is informed of the 

reasons for their arrest may prove difficult in cases concerning persons with disabilities; 

however, this does not negate their obligations in this regard. It is imperative that 

vulnerable suspects are aware of their rights and do not answer questions without fully 

understanding their right to remain silent or the implications of this.326 As stated in the 

case of O’Laighleis, an ‘arrest must be for a lawful purpose; and since no one is obliged to 

submit to an unlawful arrest the citizen has a right before acquiescing in his arrest to know 

why he is being arrested.’327 Persons with disabilities are also entitled to know why they are 

being deprived of their right to liberty and as such, police training should incorporate a 

strong emphasis on alternative communication techniques.328  

 
 

4.4.2 Case Study 

 

The following extract, taken from The National Autistic Society’s guidelines for criminal 

justice professionals, illustrates an individual’s lived experience of being arrested and the 

subsequent confusion arising during their encounter with the police: 
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One afternoon I was driving at a roundabout and had a milkshake in my hand. A 

police car indicated to me to stop and I got out of the car. I had only just received a 

diagnosis of Asperger syndrome and didn’t have a card on me about the disability. 

When I spoke to the police in my usual, rather direct way, they thought I was being 

rude. I told the police I had Asperger syndrome and asked if I could get a friend who 

could help me to explain myself, but they did not seem to understand the condition 

and I was told that I couldn’t. 

 

At this stage I became very nervous and tried to get away. In response, they called 

for back-up and tried to arrest me. When they tried to put the handcuffs on me it 

felt like an invasion of my space. I felt anxious and so the situation worsened. They 

shoved me into a van. I felt so scared that I responded by biting an officer. 

 

At the station, my friend tried to explain my disability but the police didn’t 

understand what Asperger syndrome was and were not open to her explanations. I 

had to give a statement but the two policemen who took this were those who had 

arrested me so it was very difficult to get them to understand. I waited to see a 

doctor, growing increasingly anxious. When they arrived they didn’t have any 

knowledge of Asperger syndrome either. I felt I was being treated as if I were mad. 

 

In the end I was allowed home, but to this day I don’t really understand what the 

conclusion was. I don’t know if I’ve been given a written caution or a verbal 

caution. The situation was very unclear and no one has explained it to me. I feel 

very strongly that had the police officers who initially spoke to me had an 

understanding of Asperger syndrome and autism, that I would not have 

experienced such a traumatic situation.329 
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For people with disabilities, for example, as demonstrated in the extract above, it is 

imperative that the arrest is carried out appropriately and consideration must always be 

afforded to the individual circumstances as may be presented, particularly in the case of a 

person experiencing distress or anxiety due to the presence of the police or the overall 

experience of being arrested. At all times during an arrest, the arresting officers must have 

regard to the communication barriers which may inhibit the individuals understanding or 

response to the arrest. These issues present great difficulties to police officers, particularly 

in respect of identifying persons who may be vulnerable and in need of further 

accommodations or assistance (to be discussed further in the following Chapter). While 

the police are increasingly coming into contact with people with disabilities, it must be 

acknowledged that they are not mental health professionals and therefore do not have all 

the necessary skills and knowledge to perform this role. While training and awareness-

raising can fill some of the voids in this regard, it is also necessary to build collaborative 

links with relevant stakeholders within Ireland, similar to the CIT ethos as above.330 

 

In line with the UN Convention on the Rights of Persons with Disabilities, the following 

section will examine the question of how police officers should respond to suspects 

demonstrating “challenging behaviour”.  

4.5 Responding to “Challenging” Behaviour 
 

Persons with disabilities present unique challenges for police officers, ranging from 

transporting wheelchair users to the police station and ensuring appropriate provisions for 

assistance animals, to the broader procedural challenges such as communicating the 

reasons for arrest in an accessible manner and providing appropriate supports while in 

police custody. In some cases, persons with disabilities may also present behavioural 

challenges or exhibit behavioural characteristics which an officer might perceive as being 

dangerous.331 In investigating the contact between police officers and persons with 
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disabilities during an arrest, it is necessary to consider the trope regarding “challenging 

behaviour” and the effects that this misconception may have on the criminal justice 

process.  

 

The term challenging behaviour is frequently used to describe a severe behavioural 

problem,332 and may be caused by a number of different factors such as communication 

barriers (if the individual is non-verbal, or does not understand the officer), increased 

sense of anxiety or distress, or in the event that the individual is experiencing side effects 

from medication. The term may also be misleading however, as it implies that the 

individual’s behaviour or actions are innate to them, and therefore they are predisposed to 

act in a certain way.333 In the context of suspects with disabilities, it is therefore imperative 

that police training and education focuses on identifying signs of persons in distress, de-

escalation techniques, and teaches officers to recognise that behaviour is context specific, 

rather than an innate response because the individual has a specific disability. Certain 

types of behaviour or resistance may also be the individual’s way of communicating, 

especially if they are non-verbal,334 and police may misinterpret this expression as 

challenging behaviour and respond with force.  

 

Persons with disabilities, particularly psychosocial disabilities, are at an increased risk of 

force by police officers.335 One plausible reason for the increased use of force against 

persons with disabilities could be the lack of appropriate training provided to police 
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officers on how to identify signs and symptoms of disabilities.336 According to a recent UN 

report on the use of force by police officers, it is recognised that in some cases, persons 

with ‘psychosocial disabilities are perceived as having behavioural issues that diverge from 

the normalcy standards socially developed under prejudicial and misconstrued 

representations.’337  

During an arrest, the use of certain weapons or restraint mechanisms can have a 

disproportionate effect on the health of persons’ who are already in a heightened 

emotional state.338 The use of tasers, police batons, pepper spray or handcuffs can 

exacerbate the individuals’ distress and may amount to a violation of various rights under 

the CRPD, such as the right to dignity (Article 3), liberty (Article 14), freedom from torture, 

cruel, inhuman or degrading treatment (Article 15), freedom from exploitation, violence or 

abuse (Article 16), and also the rights to integrity (Article 17), privacy (Article 22) and 

health (Article 25). In Ireland, the vast majority of An Garda Síochána are unarmed, 

however, they are equipped with ‘incapacitant spray,’ and batons, which are also capable 

of causing serious harm to the individual in question. In 2017, for example, there were an 

estimated 502 instances of Garda use of incapacitant spray.339  

In 2015, the Garda Ombudsman Commission commenced an investigation into the alleged 

abuse of a man with a psychosocial disability, who was homeless and considered 

“vulnerable.”340 The arresting Gardaí in question allegedly beat the individual with a baton 

and used pepper spray, before taking him to the station.341 The investigation examined 

whether there was an abuse of authority on the part of one of the Garda members, and 

considered CCTV and audio footage which illustrated a number of instances of oppression, 

in terms of language and behaviour.342 The transcripts from the event detail a number of 

derogatory comments made by the arresting garda to the individual suspect, including 
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comments such as “you f-ing idiot”, “you clown” and “a prolific f-ing pest”.343 One extract 

from the evidence is particularly revealing in terms of the attitudes towards the individual 

in question and the innate power imbalance between a suspect in custody and the Gardaí: 

Time on camera: 18.47.53  

Prisoner picks up clothes and starts to wander away in a disoriented manner.  

Garda 2: Where's he going?  

Garda 1: Come back here you f-ing idiot.  

Prisoner walks back and puts clothes back down on the bench.  

Garda 1: You'd better start complying with our directions or you'll be sprayed.  

Garda 1: Open your eyes you clown. 

Prisoner: I can't open them.  

Garda 1: I'll open them for you.344 

 

The Garda Ombudsman Commission concluded that such behaviour ‘falls far short of the 

standard expected of professional police officers in the execution of their duties,’ and 

recommended disciplinary actions under the Garda Síochána (Discipline) Regulations 

2007.345 Most importantly, the Ombudsman also noted that such actions displayed a lack of 

understanding on the part of the garda in question, in respect to their obligations to 

ensure the human dignity and rights of a person in detention.346 This reflects the central 

argument of this thesis, that greater awareness among police officers is necessary in 

ensuring compliance with international human rights laws, including the right to dignity.347 
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The right to dignity is engaged at all times during an arrest and the subsequent detention 

in custody, and extends to the use of force by arresting officers and the use of handcuffs 

both during and after the arrest.348 In keeping with the overall goal of the CRPD to promote 

respect for the inherent dignity of persons with disabilities,349 police officers are obliged to 

protect the individuals’ right to dignity in accordance with international human rights law. 

The right to dignity is further protected under Article 3 of the ECHR (to be discussed 

further in the following Chapter), which provides an absolute prohibition on the use of 

inhuman or degrading treatment.350 For persons who have been deprived of their liberty, 

the use of unnecessary force may be found to be a violation of their right to dignity under 

Article 3.351 The ECtHR has also found that the prohibition on the use of degrading 

treatment includes such actions which are designed to arouse feelings of fear, anguish or 

inferiority capable of humiliating or debasing the individual in question.352  

 

4.5.1 Unnecessary Handcuffing  

  

In the case of suspects with psychosocial disabilities, intellectual disabilities, autism and 

learning disabilities, it is argued that the police should be trained to apply handcuffs safely 

to the individual in question. This is particularly pertinent in the case of an individual who 

is experiencing distress and may be resisting arrest as the use of handcuffs may cause 

injuries to them. There is relatively little information available in regards to the safe 

application of handcuffs to persons with intellectual/psychosocial disabilities. However, 

research does indicate that persons with autism, for example, may become particularly 

agitated during an arrest and may actively resist an officer’s attempt to apprehend them.353 

This may lead to a greater risk of injury in the event that handcuffs are applied, and could 

further heighten the individual’s sense of anxiety or distress. 
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Recent guidelines on the use of handcuffs have been published in the United Kingdom 

which state that any ‘intentional application of force to the person of another is an assault. 

The use of handcuffs amounts to such an assault and is unlawful unless it can be 

justified.’354 This is in line with the United Nations position on the use of force, which 

defines force as the ‘physical means that may harm a person or cause damage to 

property,’ including through the use of physical restraints such as handcuffs.355 According 

to this report, handcuffs should only be used ‘when there is an objective reason to believe 

the offender might escape or is likely to use violence against the law enforcement official 

or someone else.’356 

 

In Ireland, the use of handcuffs to secure an individual suspect is generally permissible and 

is at the discretion of the arresting Garda officer.357 For example, in DPP v Pires, the Court 

of Appeal recognised that the use of handcuffs to restrain an individual is common 

practice; however the Court conceded that it will not always be acceptable to use 

handcuffs in every case.358 The Court considered the basis for using handcuffs in the 

circumstances of the arrest; namely the individual was intoxicated, larger than the 

arresting Garda in stature and he had to transport Mr. Pires to the station in a car that did 

not have an internal protective barrier.359 Therefore, on account of the potential risks 

posed to the arresting Garda in question, the Court found that it was relevant to consider 
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the officer’s own perspective as to the risks involved in the arrest.360 The Court concluded 

that there was no finding that the arresting Garda did not genuinely believe that the use of 

handcuffs was necessary in light of the circumstances as he perceived them to be at the 

time of the arrest.361 The use of handcuffs is also permissible under the ECHR, but if there is 

no risk of the suspect’s escape the use of handcuffs could become a breach of Article 3 

(prohibition on torture).362 This right provides for a prohibition against torture and states 

‘no one shall be subjected to torture or to inhuman or degrading treatment or 

punishment.’363  

 

In light of the lack of information or specific policy guidance available on the use of 

handcuffs for suspects under arrest, it is useful to consider the guidelines for the use of 

handcuffs on juvenile offenders in Ireland.364 Useful guidance can be gleaned from the 

Oberstown Handcuff Policy, which provides for the use of handcuffs in child detention. 

According to these guidelines on the use of restraints, handcuffs must only be used in 

certain circumstances where absolutely necessary and must be proportionate to the risk 

posed by the young person in question.365 Furthermore, the Policy outlines that only those 
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staff who are trained in the use of handcuffs should apply handcuffs to young people and 

they should never be used as a measure of punishment.366  

 

Further research is necessary in respect to the officers’ discretion to apply handcuffs and in 

particular, whether Gardaí are more likely to use physical restraint in cases where the 

individual in question has a disability which the officer perceives as “dangerous”. The 

decision to use handcuffs may be influenced by the existence of a mental illness, as officers 

might consider certain traits or symptoms as dangerous and pre-emptive measures may be 

used to control the individual. A 2011 Canadian study which examined how people with 

mental illness perceive and interact with police officers highlighted the overreliance on 

handcuffs in situations involving a person experiencing distress or in need of care.367 In line 

with the CRPD provisions and benchmarks, training should be provided to officers in an 

effort to curb the false perceptions of dangerousness amongst police officers in respect of 

persons in distress and to alert them to the dangers of unnecessary or arbitrary use of 

handcuffs. As stated in the UN report on the use of force, in certain cases an individuals’ 

condition may be aggravated by the use of handcuffs, which might make their use 

unreasonable and therefore amount to excessive force.368  

 

There is a difficult balance to strike here admittedly; if a garda does not recognise that a 

person has autism (for example) and decides to use handcuffs, the person could become 

resistant or aggressive thereby providing further justification for the use of restraints. This 

issue speaks to the broader problems involved in regards to policing in the age of de-

institutionalisation, particularly in such cases where individual police officers are not 

equipped with the necessary skills and knowledge in identifying vulnerable persons and 

responding as appropriate. Due consideration must also be paid to the health and safety of 

individual officers in these situations, particularly if the individual is showing signs of 

aggression. These concerns provide further impetus for incorporating a strong emphasis 

on de-escalation methods within all training for police officers as well as establishing cross-
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collaboration between the police and mental health services to provide assistance where 

necessary. 

 

4.5.2 Use of Force during Arrests 

 

The use of force during an arrest must be proportionate and reasonable in the 

circumstances of the arrest.369 An individual officer’s use of discretion is particularly 

relevant in the context of effecting an arrest, specifically the decision to use force. The use 

of force during arrests may also be more likely if the police perceive that the suspect is 

dangerous, due to the presence of their disability, or because they have not been trained 

to properly identify symptoms of disability or mental illness. Indeed, a report published 

which examined the use of force by police in England and Wales found that a ‘higher 

proportion of people with mental health concerns experienced force in the custody 

environment (24%) than people with no mental illness identified (13%).’370  

 

The Eighth UN Congress on the Prevention of Crime and Treatment of Offenders adopts a 

number of principles regarding the use of force by police officers.371 According to Article 3 

of the Code of Conduct for Law Enforcement Officials,372 police officers ‘may use force only 

when strictly necessary and to the extent required for the performance of their duty.’373 

Article 3 acknowledges that the use of force should only be employed in “exceptional” 

cases, or where it is ‘reasonably necessary under the circumstances for the prevention of 

crime or in effecting or assisting in the lawful arrest of offenders or suspected offenders, 
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no force going beyond that may be used.’374 The use of firearms should also be considered 

as an extreme measure and every effort should be made by police officers to exclude the 

use of such weapons.375 However, the Code of Conduct recognises that police officers may 

be required to use force during an arrest, but such force must adhere to the principle of 

proportionality.376 

 

The CRPD also provides clear and unambiguous anti-torture protections; Article 15 for 

example, provides the right to freedom from torture, cruel, inhuman or degrading 

treatment or punishment.377 According to Article 15(2), all States Parties to the Convention 

shall take all effective measures to prevent persons with disabilities from being subjected 

to torture, cruel, inhuman or degrading treatment or punishment on an equal basis with 

others.378 Article 16 of the Convention further provides the right to freedom from 

exploitation, violence and abuse.379 The right to be free from torture is ‘a rule of special 

character in international human rights law,’ essentially it cannot be derogated from under 

any circumstances.380 It is acknowledged, however, that there may be times in which it is 

necessary for members of An Garda Síochána to use force in effecting an arrest, such as in 

cases where the individual is posing a threat or is exhibiting violent behaviour and such 

force is necessary in the interests of the safety of the individual concerned, the arresting 

officers and the general public. However, it is imperative that all members of the Gardaí 

are provided with basic training to identify signs or symptoms of persons in distress who 

may be in need of medical attention. It is also necessary for the officers to distinguish 

between behaviours which pose a real or an actual risk, and behaviours arising from the 

person’s disability.381 
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 UN Code of Conduct for Law Enforcement, Article 3 Commentary 
<http://www.ohchr.org/EN/ProfessionalInterest/Pages/LawEnforcementOfficials.aspx> Accessed 13 June 
2018). 
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 Ibid, C. 
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 CRPD, Article 15(1): ‘No one shall be subjected to torture or to cruel, inhuman or degrading treatment or 
punishment. In particular, no one shall be subjected without his or her free consent to medical or scientific 
experimentation.’ 
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 CRPD, Article 15(2). 
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 CRPD, Article 16. 
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 Janet Lord, ‘Shared Understanding or Consensus-Masked Disagreement-The Anti-Torture Framework in 
the Convention on the Rights of Persons with Disabilities’ (2010) 33 Loyola of Los Angeles International and 
Comparative Law Review 27, 32. 
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 U.S DoJ, Commonly Asked Questions (fn 117). 
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The use of force is permitted in a limited number of situations under Irish law, including in 

respect of non-fatal force which is governed by sections 18-20 of the Non-Fatal Offences 

Against the Person Act 1997.382 The Act provides that the use of force in such cases must be 

reasonable in the circumstances as the defendant believes them to be.383 Section 18(6) 

provides that force can only be used by a Garda acting in the course of duty if it is 

immediately necessary to prevent harm. The challenge herein lies in determining what 

actions or behaviours the Gardaí believe to be harmful – if an individual is acting erratically 

or is experiencing a mental health crisis, officers who are untrained in de-escalation 

techniques or who are unfamiliar with the signs of someone in distress, may resort to using 

force or restraints (such as handcuffs) and this would be lawful for the purpose of s. 18(6) 

as above.  

 

The use of force by members of An Garda Síochána has been noted by the CPT on several 

occasions and has been the subject of a number of inquiries in recent years.384 One such 

incident (referred to as the “Abbeylara Incident”), demonstrates the importance of 

providing training to police officers in responding to cases involving persons with 

psychosocial disabilities, specifically the value of de-escalation and communication 

techniques.385 This case involved the fatal shooting of John Carthy, a man with a history of 

clinical depression and anxiety, by members of the Emergency Response Unit of the Gardaí 

in 2000.386 The events of this incident led to a public outcry in relation to the Garda 

                                                      
382

 Under this Act force may be used by a person to protect himself or another from injury, assault or 
detention, to protect his property or that of another, to prevent a crime or breach of the peace or in 
effecting or assisting in a lawful arrest. 
383

 Section 18(3) provides that the circumstances giving rise to the need to use force may exist 
notwithstanding that the person against whom force is used could not be convicted by reason of infancy, 
duress, insanity or intoxication. 
384 

Vicky Conway and Dermot Walsh, ‘Current developments in police governance and accountability in 
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Torture and Inhuman or Degrading Treatment or Punishment (CPT) from 16 to 26 September 2014 (Council 
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and accountability in Ireland’ (2011) 55(2-3) Crime, law and social change 241. 
386

 See Robert Barr, Report of the Tribunal of Inquiry into the Facts and Circumstances Surrounding the 
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response to persons experiencing a mental health crisis,387 which subsequently resulted in 

the establishment of a Tribunal of Inquiry to investigate the circumstances of Mr Carthy’s 

death.388 According to the final report prepared by the Tribunal, there was a litany of 

failures on behalf of the Gardaí,389 following which there was a review of the procedures 

for barricade incidents.390 Among the findings, it was recommended that mental health 

professionals should be utilised by Gardaí during barricade incidents.391 Furthermore, it 

was noted that the assistance of doctors, mental health professionals or counsellors 

should be sought in the event that they have previously treated the individual involved.392 

While this Report was published twelve years ago, the issues raised within the Abbeylara 

Incident and the recommendations made within the Report are still relevant to this day. As 

will be discussed further in the following Chapter, there remains a clear need to establish 

cross-sectoral links between the Gardaí and medical professionals (including mental health 

professionals) to provide 24 hour support to Gardaí and all persons in their custody. 

 

The question of police use of force was considered more recently by the Irish courts in 

McGuinn v The Commissioner of an Garda Síochána,393 which concerned the arrest of an 

individual at his place of work by five members of the Gardaí. The suspect in this case 

argued (inter alia), that an officer ‘placed a gun to his head spun him around and pinned 

him to a wall.’394 With respect to garda powers of arrest, Fennelly J. held that officers may 

only use such force as was reasonable in the circumstances of the case and recognised that 

                                                                                                                                                                   

 

Fatal Shooting of John Carthy at Abbeylara, Co. Longford on 20th April 2000 (The Stationary Office 2006). 
[Hereafter Barr Tribunal 2006]. 
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this decision was a matter for the arresting garda to make having regard to factors such as 

urgency, danger and violence.395 Fennelly J. proceeded to recognise that the law was 

“realistic” in this regard, but that it would be unlawful for officers to restrain a suspect 

without due consideration to the context, behaviour and the demeanour of the individual 

suspect and as a matter of principle, officers must only apply such force as was reasonable 

in the circumstances of the arrest.396  

 

While the suspect in this particular case did not have a disability, it is important to note 

how difficult it might be for someone with a disability in these circumstances, especially in 

the event that the individual becomes distressed. Further research is necessary in respect 

to the use of force by An Garda Síochána and in particular, whether perceived 

dangerousness is a factor in the unnecessary use of handcuffs, thereby negatively 

impacting suspects with disabilities and potentially violating the right to liberty as set out 

in the CRPD.397 

4.6 Conclusion 
 

Recognising the value of disability awareness-raising and incorporating a human rights 

approach to policing is an essential part of building a more equal society for all. The 

jurisprudence being developed by the CRPD Committee, along with examples of best 

practices and reports of international human rights organisations and police organisations 

can help improve access to justice and dismantle barriers within the criminal justice system 

for persons with disabilities. As Perlin has argued: 

 

The extent to which [Article 13] is honored by signatory nations will have a major 

impact on the extent to which this entire Convention "matters" to persons with 

disabilities. It is still a very open question as to whether or not these rights will 

                                                      

395
 Ibid. 

396
 Ibid: Moreover, the Court further confirmed that a blanket practice on applying handcuffs to all suspects 

could amount to an unlawful use of force ‘suspects were automatically subjected to force accompanying 
their arrest and handcuffs would be used in some cases, such as this, when it was unnecessary.’ 
397

 CRPD, Article 14. To be discussed further in the following Chapter.
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actually be given life, or whether they will remain little more than "paper 

victories”.398 

 

To ensure the realisation of the rights contained within the CRPD, it is argued that a full 

reconsideration must be paid to the criminal pre-trial process, and law and policy reform is 

needed. As discussed throughout this Chapter, there are a number of potential issues 

which arise following the arrest of a suspect with a disability; however these issues should 

never be used to justify the unlawful treatment of persons under arrest. The criminal 

justice system is an inherently complicated process, which creates serious barriers and 

challenges for persons who have traditionally been at risk of human rights abuses, 

especially persons with disabilities. Negative attitudes and prior assumptions about 

disability are an important consideration, especially in the pre-trial process, as they may 

amount to inappropriate/unnecessary use of force or restraints by the arresting officers. 

Communication barriers may also have long lasting implications for the case in question; 

particularly if the individual does not understand the Garda caution or the reasons for their 

arrest. It is submitted that clear guidance and training should be provided to all members 

of An Garda Síochána to create awareness of the issues presented in this Chapter, in line 

with Articles 8 and 13 of the UN Convention on the Rights of Persons with Disabilities. 

While this chapter focused on the initial point of contact between an individual suspect 

and the Gardaí, the following chapter will proceed to outline the barriers to justice arising 

during custody including access to a medical professional and the right to be released on 

bail.
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CHAPTER 5 

Access to Justice in Police Custody: Identification, 

Access to Health Care and Safeguarding the Right to 

Liberty 

 

5.1  Introduction 

 

Once an individual has been arrested, there are a number of rights at stake, including the 

right to liberty, privacy, bodily integrity and dignity. The actions of police officers can 

directly affect many of these rights through police practices such as using force during an 

arrest, conducting full-body searches and the decision to detain an individual in custody. 

The experience of being arrested and taken to a police station can be intimidating for all 

individuals, but persons with disabilities are particularly vulnerable in this setting, 

especially if adequate supports or reasonable accommodations have not been put in place 

to enable them to exercise their rights on an equal basis with others. Existing procedural 

guarantees and constitutional rights which apply to all persons may be inaccessible or 

inadequate for persons with disabilities. Therefore, further protections and legal 

guarantees are necessary to ensure that suspects with disabilities are not disadvantaged 

within the pre-trial process. Similarly, certain attitudes and perceptions towards persons 

with disabilities may impact upon the full realisation of such rights in these settings, 

indicating a need to consider additional strategies such as education, training and 

awareness-raising.  

 

This Chapter will outline the main human rights implications arising from the arrival at the 

Garda station. It begins by examining the arrival of persons to the garda station following 

their arrest and the role of the Member in Charge. Within this section, the identification of 

persons with disabilities will also be addressed, along with the challenges for police officers 

in performing this role. The right to receive medical assistance while in custody will then be 
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addressed in section 5.3, which considers the current practices for receiving medical 

attention in the garda station, including the impact for persons with disabilities in line with 

Article 25 of the CRPD. This is followed by an examination of the current procedures for 

identification parades. Section 5.5 will then consider the Appropriate Adult safeguard as an 

example of best practice. It will be argued that a similar safeguard should be introduced in 

Ireland to provide necessary supports to vulnerable persons in custody and to facilitate 

effective communication between suspects and the Gardaí, particularly during 

questioning.  Finally, this Chapter will consider the right to liberty, as protected in Article 

14 of the CRPD. Herein, it is argued that persons with disabilities are particularly at risk of 

arbitrary denials of bail due to the existence of disability and this creates clear tensions 

with Article 14 and the overall ethos and objectives of the Convention.  

 

5.2 The Garda Station 

 

This section will explore the key issues arising for persons with disabilities upon attending 

the garda station following an arrest. An individual can also attend the station voluntarily 

to assist in the investigation of a crime. In such cases, the individual is entitled to leave at 

any stage unless the Gardaí have reasonable suspicion to effect an arrest, as discussed in 

Chapter 4. While this thesis is concerned with the treatment of persons with disabilities 

both during and following an arrest, some of the issues raised in this discussion are also 

relevant to persons who attend the station on a voluntary basis – such as identification 

parades and police interview techniques.  

5.2.1  Arrival at the Station and the Role of the Member in Charge  

 

Once an individual has been arrested for questioning, they must be brought to a garda 

station within a reasonable time.1 Upon arrival, the Member in Charge (MIC) of the garda 

station must inform the individual, using ordinary language, of the nature of the offence 

for which they have been arrested and that they have the right to access legal advice.2 The 

                                                      
1
 People (DPP) v Boylan [1991] 1 I.R. 477. 

2
 The Criminal Justice Act 1984 (Treatment of Persons in Custody in Garda Síochána Stations) Regulations 

1987, 



 140 

role of the MIC (comparable with the role of the custody sergeant in England and Wales),3 

is outlined in the Custody Regulations 1987, which provide that they are responsible for 

overseeing the application of the Regulations in relation to persons in custody.4 In so far as 

practicable, the garda performing this role should not be a member who was involved in 

the arrest of a person for the offence in respect of which he is in custody.5 This may be 

impossible in rural garda stations, however, as they may not have the resources or the 

manpower to have someone fulfil this role at all times.6 As such, there is a risk that in these 

circumstances, one of the arresting garda members will also have to complete the duties 

of the MIC – which includes maintaining the custody record and informing them of their 

rights.7 The custody record must be kept for all persons in custody, and must outline 

everything that happens to the person including details of their interview and any 

information pertaining to medical assistance.8 The European Code of Police Ethics also 

acknowledges the requirement for police officers to take an accurate custody record for 

                                                                                                                                                                   

 

Reg. 8(1): ‘The member in charge shall without delay inform an arrested person or cause him to be 
informed— (a) in ordinary language of the offence or other matter in respect of which he has been arrested.’ 
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each detainee,9 in accordance with previous guidance issued by the  European Committee 

for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT).10  

 

Maintaining an accurate and complete custody record is important for a number of 

reasons. First, the record can be used in evidence in court if there is an allegation that 

there has been a breach of the Custody Regulations. Secondly, in the case of a person with 

a disability, the custody record provides a statement of their health and medical treatment 

while they were in custody.11 This may prove important for gardaí in such cases where the 

individual is to be administered medication regularly and it is their responsibility to ensure 

this is done accurately and where needed. The 2014 Garda Inspectorate Report 

acknowledged that many persons who are detained in garda stations are vulnerable due to 

medical conditions, mental illness or intoxication, and their behaviour may in turn present 

a ‘significant safety risk’ to themselves or to other persons in custody.12 The role of the MIC 

is particularly important in such cases, and The Garda Inspectorate recognises the 

‘considerable responsibility’ placed upon them.13 Therefore, it is essential that training is 

provided to all gardaí fulfilling the MIC role to ensure that they are able to identify signs or 

symptoms of disability, which will now be considered in the next section. 

 

 

                                                      
9
 The European Code of Police Ethics, Recommendation 10 (adopted by the Committee of Ministers of the 

Council of Europe on 19 September 2001) and Explanatory Memorandum (adopted by the Committee of 
Ministers on 19 September 2001) 52. [Hereafter European Code of Police Ethics]. 
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 European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment, 
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possibly facilitated) if a single and comprehensive custody record were to exist for each person detained, on 
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liberty and reasons for that measure; when told of rights; signs of injury, mental illness, etc.; when next of 
kin/consulate and lawyer contacted and when visited by them; when offered food; when interrogated; when 
transferred or released, etc.). For various matters (for example, items in the person's possession, the fact of 
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condition’: See The Garda Ombudsman, The Death of Terence Wheelock: Report Pursuant to Section 103 
Following Investigation (30 March 2010) <https://www.gardaombudsman.ie/publications/investigation-
reports/?download=file&file=638> accessed 20 June 2018. 
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 Garda Síochána Inspectorate Report 2014 (Fn. 6), part 9 of 20. 
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 Ibid. 
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5.2.2  The Identification of Disability in Custody 

 

Many of the issues raised throughout this thesis relate to the ability of the officer to 

identify and respond to signs or symptoms of disability. Previous research has found that 

the role of a custody officer is crucial for recognising vulnerability, as arresting officers may 

not recognise vulnerability due to their involvement in the arrest.14  This point reiterates 

the need for an independent garda to fulfil the MIC role in so far as practicable. Once the 

officers are aware of the individual’s requirements or needs, they can then adapt their 

policing practices and/or style of communication accordingly. Identification is also an 

important step in terms of access to justice, as the officers can only secure supports or 

reasonable accommodations where they are aware that the individual has a disability. In 

this regard, regular training and awareness-raising is imperative to familiarise officers with 

the key signs to be aware of and how to respond as necessary (for example, as reflected in 

the objectives of Article 8 of the Convention).15 

 

The identification of vulnerability can be an extremely difficult task for police officers, 

especially in relation to hidden disabilities such as learning disabilities, hearing or visual 

impairments, brain injuries, and mental illnesses. For persons with dual diagnosis, the 

situation is even more complex as gardaí may not notice the signs or symptoms of a 

person’s disability, particularly if they are intoxicated.16 Such problems are not unique to 

police officers, as trained clinicians can also find it difficult to identify the signs or 

symptoms of disability.17 While this fact may mitigate the low identification rates of 

vulnerable persons in custody, it is ‘not safe to assume that vulnerable suspects will 

receive the additional legal safeguards (the presence of an appropriate adult) to which 

they are entitled,’18 as vulnerabilities often go undetected. This issue can be addressed in 

                                                      
14

 Susan Hayes, ‘The intellectually disabled sex offender’ (Sex Offenders: Management Strategies for the 
1990s, Office of Corrections and Health Department Melbourne, 1990) 89. 
15

 See discussion on training in Chapter 4, section 3. 
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 See Jonathan Clayfield, Kenneth Fletcher and Albert Grudzinskas, ‘Development and validation of the 
mental health attitude survey for police’ (2011) 47(6) Community Mental Health Journal 442. 
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 Luigi Mazzone, Liliana Ruta and Laura Reale, ‘Psychiatric comorbidities in asperger syndrome and high 
functioning autism: diagnostic challenges’ (2012) 11(1) Annals of general psychiatry 16 and Ramesh Shivani, 
Jeffrey Goldsmith and Robert Anthenelli, ‘Alcoholism and psychiatric disorders: Diagnostic challenges’ (2002) 
26(2) Alcohol Research and Health 90. 
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 John Pearse and others, ‘Police Interviewing and Psychological Vulnerabilities: Predicting the Likelihood of 
a Confession’ (1998) 8 Journal of Community & Applied Social Psychology 1, 16 
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part by mandating regular disability training for all police officers; however this will not 

mitigate all of the difficulties regarding the identification of vulnerable persons in custody. 

For example, it would be unreasonable to expect police officers to be able to identify and 

understand the very many different forms of disability, and the subsequent supports or 

adjustments required in turn. Furthermore, the way in which one diagnosis manifests may 

be different depending on the individual concerned, thereby presenting a major challenge 

to police officers.19  

 

As police officers are not trained medical professionals, it is unrealistic to expect them to 

be able to identify and have the necessary skills to respond to all persons in their custody. 

Therefore, it is essential that An Garda Síochána build links with community services and 

mental health services to provide cross-sectoral supports to vulnerable suspects. An 

example of this would be the current practice of securing the services of an interpreter or 

translators for suspects who do not speak English.20 In cases where the MIC believes that a 

person in custody requires interpretation assistance, they are required to take ‘such steps 

as are reasonable in all the circumstances’ to verify if the assistance of an interpreter is 

necessary.21 The role of the interpreter in such cases is crucial to the success of the overall 

investigation and allows the interviewing gardaí to do their job while also respecting the 

individual needs of the suspect.22 It is argued that specialist accommodations should also 

be made for suspects with disabilities, including the provision of an interpreter if someone 
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 Victorian Equal Opportunity and Human Rights Commission, Beyond Doubt: The Experience of People with 
Disabilities Reporting Crime Summary Report (Victorian Equal Opportunity and Human Rights Commission 
2014). [Hereafter Victorian Equal Opportunity and Human Rights Commission 2014]. 
20

 Custody Regulations (Fn. 2), reg. 12(8)(a): Where an arrested person is deaf or there is doubt about his 
hearing ability, he shall not be questioned in relation to an offence in the absence of an interpreter, if one is 
reasonably available, without his written consent (and, where he is under the age of seventeen years, the 
written consent of an appropriate adult) or in the circumstances specified in paragraph (7) (a) (iii).’ 
21

 Section 4(1) European Communities Act 1972 (Interpretation and Translation for Persons in Custody in 
Garda Síochána Stations) Regulations 2013. The MIC must consider if the individual suspect knows the 
offence for which they have been arrested, if they can communicate effectively with their solicitor and if they 
are able to appreciate the significance of the questions put to him (section 4(2)). [Hereafter 2013 
Regulations]. 
22

 It is recognised however, that the practice of obtaining an interpreter for suspects is not necessarily 
guaranteed in Ireland. Furthermore, even in such cases where the service of an interpreter is obtained, they 
may be untrained or lack any real experience in interpretation. For further discussion, see Irish Council for 
Civil Liberties, Grace Mulvey and JUSTICIA, The right to interpretation and translation and the right to 
information in criminal proceedings in the EU May 2015 (Irish Centre for Human Rights 2015). 
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has communication difficulties,23 or an appropriate adult who can facilitate “effective 

communication” while also playing a number of other roles to support persons in custody 

(to be discussed further below). The provision of such accommodation would further 

ensure compliance with the CRPD, as the denial of reasonable accommodations amount to 

a violation of the non-discrimination provision.24 

 

(i) “Do you have any difficulties I may not be aware of?” 

  

As vulnerability can often go unnoticed or undetected by police officers, it is necessary to 

consider alternative options which can be adopted alongside regular training and 

awareness-raising. In the United Kingdom, the National Autistic Society has proposed that 

all police officers should ask the question, 'do you have any difficulties that I may not be 

aware of?’, upon coming into contact with someone whom they suspect may have 

autism.25 It is suggested that a similar question should be asked by the MIC of all suspects 

taken into garda custody. There are a number of shortcomings in relation to this 

recommendation however. For instance, a person who has been arrested may not have 

been diagnosed or have had previous contact with mental health services; therefore, their 

first assessment could take place within the station following their arrest.26  

 

Secondly, this question may overlook the fact that many people may choose not to 

disclose their disability to the police for fear of being stigmatised.27 According to a recent 

report conducted in England and Wales, direct questions such as ‘do you have a mental 

illness?’ were unlikely to elicit a true response, especially if this is asked in a crowded 
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 At present, access to an interpreter can be obtained for persons who are deaf or if they have a speech 
impediment, but the 2013 Regulations do not recognise the needs of persons with other communication 
difficulties, such as persons with autism. See s. 12 of the 2013 Regulations (Fn. 21): ‘Without prejudice to the 
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custody suite.28 While the report found that the design of custody suites does not protect 

confidentiality, custody sergeants who took steps to take the individual to a quieter area 

away from others elicited more positive responses.29  The fear of being stigmatised feeds 

into the way in which certain disabilities, particularly psychosocial disabilities, are 

portrayed in the media and throughout the course of history (see Chapter 2). The risk of 

stigmatisation stems from poor awareness-raising and a lack of training in matters related 

to disability, thereby further necessitating the need for all police officers to receive regular 

training as discussed previously.  

 

The third shortcoming arises in such cases where the individual chooses to disclose their 

disability, but the officers do not believe them. There may be a number of variables at play 

here, including a lack of awareness about disability (and particularly hidden disabilities), 

false preconceptions about the nature of psychosocial disability, or the co-occurrence of 

dual diagnosis in which the individual appears intoxicated to the police. This problem was 

previously reported in a report of the Victorian Human Rights Commission, which found 

that some people felt discouraged from disclosing their disability during the reporting 

process or, in some cases, were forced to educate the police throughout the process.30 

Therefore, while the custody officer or MIC should ask all suspects the question 'do you 

have any difficulties that I may not be aware of?’, at first point of contact, it is argued that 

this should not prevent further assessments or efforts to identify vulnerabilities among 

persons in custody, especially before and during questioning.  

 

 

 

 

 

 

                                                      
28

 Her Majesty’s Inspectorate of Constabulary (HMIC), The welfare of vulnerable people in police custody 
(HMIC 2015) 85. [Hereafter HMIC Report on Vulnerable Persons in Custody 2015]. 
29

 Ibid: ‘A custody sergeant succeeded in gaining the cooperation of a very distressed and non-compliant man 
with learning difficulties. The detainee refused to get out of the police van. The sergeant talked to him at 
length in the van, finally leading him gently into the suite. During booking-in, he explained the meaning of 
complex terms and checked that the detainee understood, immediately arranging assessments for fitness to 
detain and pre-release planning.’ 
30

 Victorian Equal Opportunity and Human Rights Commission (2014) (Fn. 19). 
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The problem of non-identification was accurately summed-up in a submission to the 

Australian Human Rights Commission, where it was noted that: 

 

[I]f a disability is not identified, the crude criminal justice response to offending 

behaviour cannot be modified to meet the needs of the offender and minimise the risk 

of continued involvement in the system.31 

 

As such, identification forms a critical step in the journey of vulnerable suspects and police 

officers must be afforded every support in carrying out this function, particularly as they 

are carrying out the role as “street corner psychiatrists” following the closure of the 

asylums.32 To summarise, there are a number of obstacles in regards to identifying all 

vulnerabilities in custody, such as a lack of training and the issue of stigma surrounding 

psychosocial disabilities especially; however it is argued that these issues can be 

addressed, to a certain extent, by incorporating the principles of the CRPD into criminal 

justice policies. Article 8 can arguably play the most important role here, as it requires all 

States Parties to raise awareness throughout society and foster respect for the rights and 

dignity of all persons with disabilities.33 If States take this duty seriously, this could have 

potential to address stereotypes across all sectors of society – including the media and the 

police – which in turn, could affect the issue of stigma (and the many forms this takes i.e. 

issues of non-disclosure among suspects) within the criminal justice system. As discussed, 

once the nature of the vulnerability has been identified, this will then enable the MIC to 

make any necessary arrangements to support the individual. 

 

 

 

 

                                                      
31

 Central Australian Aboriginal Legal Aid Service, ‘Submission to the Australian Human Rights Commission 
Consultation on access to justice in the criminal justice system for people with disability’ (CAALAS, 2013) 6 
<https://www.humanrights.gov.au/sites/default/files/Sub40%20Central%20Australian%20Aboriginal%20Leg
al%20Aid%20Service%20Inc_0.pdf> accessed 18 June 2018. 
32

 Linda Teplin, ‘Criminalizing Mental Disorder: The Comparative Arrest Rate of the Mentally Ill’ (1984) 39(7) 
American Psychologist 794, as cited in Chapter 1 (Fn. 49). [Hereafter Teplin 1984]. 
33

 CRPD, Article 8(1)(a). 
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5.3 The Right to Medical Assistance and Treatment in Custody 

 

To further evaluate the treatment of persons with disabilities in custody, this section will 

explore the right to receive medical assistance and the medical services available within 

the garda station. Upon arresting an individual and taking them into custody, there are a 

number of considerations for police officers to be aware of, especially in such cases where 

the individual is in distress and is in need of immediate medical care. Indeed, the individual 

suspect is said to be most vulnerable during the first few hours of custody and as such, the 

risk of abuse is highest during the early stage of detention.34 It is therefore necessary to 

ensure access to a medical professional, and any necessary healthcare, especially in the 

initial period of detention, to assess the individual following their arrest and to conduct an 

assessment for any signs of vulnerability or distress. Such access to medical care ensures 

further compliance with the provisions of the CRPD, particularly Article 25.35 

 

5.3.1  Access to a Medical Professional in Garda Custody 

 

In England and Wales, a new programme has recently been rolled out which provides for 

psychiatric nurses to be based in custody suites in an effort to improve the experience of 

those in distress.36 One of the most important functions of psychiatric nurses is to conduct 

a mental health assessment to identify vulnerable persons in custody, thereby removing 

this responsibility from the custody officers.37 Such co-ordination across the policing and 

mental health service must be seen as a very welcome improvement, for all parties 

involved, as it provides an essential point of contact within the custody setting for both 

                                                      
34

 Association for the Prevention of Torture, Monitoring Police Custody: A Practical Guide (January 2013) 6 < 
https://apt.ch/content/files_res/monitoring-police-custody_en.pdf> accessed 19 June 2018. 
35

 CRPD, Article 25: ‘States Parties recognize that persons with disabilities have the right to the enjoyment of 
the highest attainable standard of health without discrimination on the basis of disability. States Parties shall 
take all appropriate measures to ensure access for persons with disabilities to health services that are 
gender-sensitive, including health-related rehabilitation.’ 
36

 See Department of Health, Extra funding for mental health nurses to be based at police stations and courts 
across the country (Department of Health & Home Office 2014) and NHS England, ‘The five year forward view 
mental health task force: Public engagement findings’ (2015)  
<https://www.england.nhs.uk/mentalhealth/wp-content/uploads/sites/29/2015/09/fyfv-mental-hlth-
taskforce.pdf> accessed 19 June 2018. 
37

 BBC News, ‘It has been estimated that police officers spend 15% to 25% of their time dealing with suspects 
with mental health problems’ (4 January 2014) <https://www.bbc.com/news/health-25588547> accessed 20 
June 2018. 
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police officers and vulnerable suspects themselves. Furthermore, access to a medical 

professional while in custody could act as a further safeguard for vulnerable suspects’ in 

these settings, particularly in respect of their right to the highest attainable standard of 

health under Article 25 of the CRPD.38 

 

In contrast to the introduction of specialist care within the police station in England and 

Wales, the Irish Health Service Executive (on behalf of the Gardaí) are currently trying to 

formalise arrangements for accessing the services of General Practitioners (GPs) to persons 

in custody.39 According to recent reports, the Gardaí are seeking to establish a number of 

panels of medical professionals to provide medical assistance on a 24/7 basis.40 The 

proposals state that in such cases where a GP has been requested, they are required to 

respond within 30 minutes in urban areas and within 45 minutes in rural areas, and their 

services may include the examination of detainees including those at risk of harm or 

suicide.41 In relation to vulnerable persons, the GP may also be required to examine 

persons under the Mental Health Act 2001, examine their fitness to be interviewed and 

make any necessary determinations as to whether the individual should be transferred to 

hospital.42  

 

Heretofore, access to a GP was operated on an informal basis within Garda divisions. 

According to information received from the Minister for Justice, in response to a 

Parliamentary Question submitted by the author (see Appendix 3), gardaí can avail of the 

on-call doctor service in dealing with persons who are experiencing mental ill health.43 

Therefore the proposed changes to the provision of medical care are to be welcomed to 

provide transparency and efficiency within the pre-trial process and also may go towards 

ensuring further compliance with the CRPD particularly Article 25. However, there are no 

further indications that specialist medical professions, such as psychologists or 

psychiatrists, are to be included among the membership of the panels of medical 

                                                      
38

 CRPD, Article 25. 
39

 Lloyd Mudiwa, ‘Gardaí to formalise GP work’ (2017) Irish Medical Times <https://www.imt.ie/news/gardai-
to-formalise-gp-work-14-06-2017/> accessed 18 June 2018. 
40

 Ibid.  
41

 Ibid. 
42

 Ibid. 
43

 Appendix 3. 

https://www.imt.ie/news/gardai-to-formalise-gp-work-14-06-2017/
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 149 

professionals. At present, the services of one psychiatrist, Professor Harry Kennedy, are 

available to the Gardaí, but this is arguably not enough to provide emergency assistance 

where needed.44 As such, the proposed arrangements to establish medical panels should 

ensure that specialised services are available to the Gardaí in difficult cases. It may be the 

case that the local GP lacks experience or training in identifying complex psychosocial 

disabilities, and is therefore unsuited to responding to situations involving suspects who 

are in crisis. It is argued that, similar to the reforms in England and Wales, mental health 

doctors and nurses should be included within the panel to ensure the availability of 

specialist care to all persons in custody. 

  

5.3.2  The Provision of Healthcare in Custody 

 

According to the European Code of Police Ethics, all persons who are detained in police 

custody shall have the right to have a medical examination by a doctor of their choice, 

where possible.45 This requirement is one of the fundamental safeguards against the ill-

treatment of suspects, as identified by the CPT, which apply from the outset of the 

deprivation of one’s liberty.46 In the case of vulnerable suspects in custody, there are a 

number of important considerations in respect of access to healthcare which need to be 

considered including access to a medical practitioner and to receive medication as 

appropriate. 

 

In their 2014 report in relation to Ireland, the CPT noted their concern for the provision of 

health care services within garda stations.47 Among their findings, it was found that 

stations are not equipped with medical facilities, and in one Dublin station, the 

examination room was “totally unsuitable.”48 In such cases where it is necessary for a 

doctor to carry out an assessment within the garda station, this should be done in private 
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 An Garda Síochána, Code of Practice on Access to a Solicitor by Persons in Garda Stations (April 2015) 
<http://www.garda.ie/Documents/User/Code%20of%20Practice%20on%20Access%20to%20a%20Solicitor%
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 Council of Europe, Report to the Government of Ireland on the visit to Ireland carried out by the European 
Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT) from 16 
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 Ibid. 
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to protect the individual’s rights to privacy and dignity.49 Article 22(2) of the CRPD, for 

example, requires States Parties to protect the health information of persons with 

disabilities on an equal basis with others.50 This is an important consideration for persons 

in custody and should be respected from the moment of their arrival to the garda station 

and their first encounter with the MIC, to any assessments carried out by a medical 

professional.  

 

The CPT also acknowledged the ad-hoc practice of GP’s attending at the station, with no 

formal duty doctor system in place.51 The current lack of a formalised system means that 

there are also no guidelines in regards to information-sharing amongst medical 

professionals: 

 

[W]hile a doctor might maintain a personal medical record, they are not shared or 

available to other doctors who might be called subsequently to review the same 

prisoner. Such a state of affairs is unsatisfactory as the procedure is not only costly 

(150 Euros per call out) but it does not address the Garda’s duty of care 

obligations.52 

 

In their recommendations, the CPT noted that doctors should receive appropriate training 

in relation to the types of healthcare problems associated with persons in custody, such as 

drug and alcohol withdrawal. Furthermore, it was noted that formal arrangements should 

be introduced to provide for a duty doctor rota scheme and for all medical records to be 

accessible to all medical staff.53 Accordingly, ‘the current system is not serving as an 

effective safeguard against ill treatment and should be thoroughly reviewed.’54 
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 HMIC Report on Vulnerable Persons in Custody (2015) (Fn. 28), 195: ‘For example, a participant with a 
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The issue of medical treatment in custody also gives rise to serious human rights concerns 

and in particular, to the issue of consent to treatment (Article 12), the right to the highest 

attainable standard of health (Article 25) and arguably the right to integrity (Article 17). For 

persons who have been taken into custody, it is essential that they are afforded access to 

prescribed medicines as appropriate. In the event that access to medication is delayed 

while a person is in custody, this could have serious and long-term implications for both 

their physical and psychological welfare. Further problems arise during questioning, 

according to a report conducted in England and Wales, a lack of access to medication led 

to incoherent accounts of events during questioning and made it more difficult to convey 

their version of events to the officers.55 In keeping with the obligations imposed under the 

CRPD, and especially Article 17 which recognises the right to respect for both physical and 

mental integrity, and Article 25 which provides for the right to health. 

  

Article 12 of the Convention is also relevant as it recognises that all persons have the right 

to make decisions and have these decisions respected. Article 12(4) is of note, as it 

requires States Parties to ensure that effective safeguards are in place to prevent abuse, 

including measures that ensure that decisions are made free of conflict of interest and 

undue influence.56 According to the CRPD Committee, the term undue influence includes 

signs of fear, aggression, threat, deception or manipulation.57 It is argued that the 

experience of being apprehended and detained in custody can be challenging for all 

suspects, but this is especially the case for vulnerable suspects who may be in distress. As 

such, there is a heightened risk that the conditions of police detention may be such that 

the individual feels coerced to give their consent to be treated.  

 

This raises concerns in regards to the nature of police detention itself, and the already 

vulnerable position of the suspect following their arrest. A key element of consent is that it 

protects a person’s autonomy, which ensures that ‘one’s own actions and decisions are 

one’s own.’58 The law presumes that all people have the necessary level of capacity to 
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make decisions about medical intervention;59 however persons with disabilities have 

historically been denied the right to make decisions in relation to their medical 

treatment.60 In the context of the garda station, it is important that the individuals’ right to 

the highest attainable standard of health is respected and all decisions to administer 

medication are made on the basis of obtaining free and informed consent from the 

individual concerned, as per Article 25.61  In such cases where it is necessary to make 

changes to a pre-existing course of treatment or administer a new medication, it is 

imperative that the reasons why this is necessary are explained to the individual in an 

ordinary (and accessible) language and their consent is provided without undue influence 

from a third party such as a police officer or a solicitor.  

5.4 Identification Parades 

 

This section will examine the nature of identification parades and how suspects with 

disabilities can be reasonably accommodated to participate in them. The use of 

identification parades can be critical to the construction of a case, and such parades form 

an integral part of policing, therefore it is relevant to consider how police officers can 

accommodate vulnerable suspects during them. 

 

The purpose of the identification parade is to allow a witness or a victim to identify a 

suspect from a line-up of individuals of similar resemblance to the accused. The 

composition of the parade is within the control of the police officers,62 and in so far as 

possible, the members of the line-up should resemble the description of the perpetrator 

provided by the witness and they should not obviously stand out from the suspect.63 In 

Ireland, the Gardaí regularly rely on identification parades, however there is no legislation 

at present to regulate these practices. The Court of Criminal Appeal has previously stated 

that a formal identification parade was the preferred method of obtaining identification 
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evidence, as opposed to informal methods such as showing the witness or the victim 

photographs to see if any of the photos match their previous description of the suspect.64 

The court also commented on the danger of mistaken identity in such cases where the 

conviction is ‘wholly or substantially dependent on evidence derived from visual 

identification.’65 As such, the Court proceeded to reaffirm well-established procedures for 

formal identification parades, as set out in The People (Director of Public Prosecutions) v 

O'Reilly:66  

 

 The witness should be asked to identify the suspect from a line of 8 to 12 people, 

chosen because they look similar to the suspect (both physically in terms of height 

and age, but also in appearance, i.e. their dress and walk in life, similar detailed 

socioeconomic background etc.) 

 The parade should be carried out by a garda who is independent of the 

investigation, and of the knowledge and information which it possesses. 

 A full record of what has occurred should be taken during the parade, including 

details of the foils. 

 The suspect is entitled to have their solicitor present and any “objection reasonably 

made” should be considered on the weight of its merits.67 

 The suspect has the right not to participate and should be informed of this right. 

 The suspect must not be seen before the parade by potential witnesses. 

 The Gardaí have a duty to conduct the parade fairly, as dictated by the 

circumstances. Therefore, other safeguards may be necessary depending on the 
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particular facts of the case. Gardaí must be vigilant and proactive in light of this 

duty.68 

 

While it may be possible to ensure compliance with the above procedures for some 

people, it may be more difficult in such cases where the individual suspect has a visible or 

physical disability.69 In such cases, identification parades should not be used as it may risk 

the suspect’s right to due process and non-discrimination.70 There are also a range of 

operational and practical difficulties which must be considered in regards to complying 

with these procedures, especially in respect of rural garda stations.71 In some areas, it may 

not be possible to secure a sufficient amount of people of similar resemblance to the 

accused person. Furthermore, it may not be possible to locate a garda member 

independent of the investigation to carry out the parade. The final difficulty relates to the 

final procedure, the duty of the garda to conduct a fair parade. It is unclear what 

circumstances would fall into the category of unfair, however it is argued that in such cases 

where the suspect has an obvious disability, then this may amount to being unfair or 

disadvantageous to the suspect, especially if the other participants in the parade do not 

have a disability. In such cases, the use of an identification parade would give rise to a 

breach of the right to non-discrimination under the CRPD, and thus should be avoided. 

 

In Scotland, guidelines were issued in 2007 regarding the conduct of identification 

parades,72 wherein it was advised that in such cases where the suspect concerned has a 
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known mental disorder,73 they should be accompanied throughout the parade by a 

responsible adult, an appropriate adult or an interpreter.74 The guidelines further provide 

that where necessary, this individual may assist the officer in communicating information 

to ensure that the suspect fully understands what is required of them.75 Interestingly, the 

guidelines also pertain to persons with physical disabilities, including instances where the 

suspect is missing a limb; in such cases, the parade should be composed to conceal this.76 

For example, if the suspect is missing a leg, all other members of the parade should stand 

behind a counter.77 There are no similar guidelines available to suggest the Gardaí must 

follow similar protocols. It is argued that going forward, in light of the principles of 

reasonable accommodation and non-discrimination under the CRPD, similar measures 

should be put in place to ensure that persons with disabilities are provided the same rights 

as other, non-disabled suspects. 

5.5 The Appropriate Adult Safeguard 

 

This section will consider the Appropriate Adult safeguard and the merits of this approach 

in providing supports to vulnerable suspects in custody. 78  In 1984, the Police and Criminal 

Evidence Act (PACE) was introduced to deal with the treatment of suspects undergoing 

police questioning in England and Wales.79 Code C of PACE provides for the presence of an 

appropriate adult (“AA”) for mentally disordered or mentally vulnerable suspects in 

custody.80 In cases where a custody officer has a doubt about the mental state or mental 
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capacity of a detainee, they are required to contact an AA as soon as practicable.81 Most 

importantly, the individual must not be questioned or asked to provide a statement until 

the AA has arrived, unless it is urgent.82  

 

The presence of a support person during the police interview is commonplace in many 

jurisdictions. In Scotland, the safeguard is currently provided on a non-statutory basis.83 

The Scottish Appropriate Adult Network was set up to facilitate and assist all adults with a 

mental disorder, regardless of whether they are being interviewed as a victim, witness, 

suspect or an accused.84 In order to identify whether an AA is required, guidelines 

published in 2007 provide that police officers should look out for signs such as excessive 

anxiety, unusual mood level, incoherence, inability to understand or answer questions, 

unusual behavioural traits, agitation leading to physical activity which is not in keeping 

with the situation, or other signs of mental disorder.85 These guidelines also acknowledge 

that there may be times when the individual has no visible signs of a mental disorder, 

therefore the investigating officer may wish to ask the interviewee if they have any mental 

health problems, learning disability or other communication needs which the police should 

be aware of.86  

 

Similarly in Northern Ireland, an appropriate adult scheme was set up to support and assist 

vulnerable persons to understand what is happening to them and why.87 Furthermore, a 

Registered Intermediary (RI) Scheme was also set up in Northern Ireland by the 

Department of Justice to assist those who have significant communication difficulties 
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arising from a mental health condition or a personality disorder.88 An RI can assess one’s 

level of communication and their needs, and provide a report to the police investigating 

the case about communication strategies and they can also attend the interview itself to 

facilitate communication.89 

 

In Ireland, the role of an intermediary was recognised in the Criminal Evidence Act (1992), 

which provides for their use during court hearings to assist a person under 17 years to give 

evidence,90 but there are no formal supports available to provide assistance to vulnerable 

suspects within the pre-trial process. Moreover, there are no trained intermediaries in 

Ireland to perform the role set out by the 1992 Act.91 It is argued that in order to ensure 

access to justice for suspects during the pre-trial process, the introduction of an 

appropriate adult service could be most effective in terms of providing support to 

vulnerable suspects in police custody. This is especially important to comply with the 

requirement of reasonable accommodation, and to ensure respect for different modes and 

formats of communication as recognised by Article 21 CRPD.92 

 

5.5.1 The Role of the Appropriate Adult 

 

In England and Wales, the role of an AA may be performed by: 

a) a relative, guardian or other person responsible for their care or custody;  

b) someone experienced in dealing with mentally disordered or mentally vulnerable 

people (but who is not a police officer or employed by the police);  

c) or, some other responsible adult aged 18 or over who is not a police officer or 

employed by the police.93 
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In all cases, the AA should be completely independent of the police investigation.94 In the 

case of a suspect with a mental disorder or who is otherwise “mentally vulnerable”, it is 

preferable for the appropriate adult to be someone experienced or trained in their care 

rather than a relative.95 This is comparable to the Irish Custody Regulations, which provide 

a similar provision under regulation 22(2), which states that in cases where the member in 

charge knows or suspects the individual to be mentally handicapped, a responsible adult 

should be one who is experienced in ‘dealing with the mentally handicapped.’96 However, 

unlike England and Wales, there is no comparable scheme to provide for an appropriate 

adult in these circumstances.  

 

According to PACE, an appropriate adult has three main functions: to advise the individual 

in custody about the process (not legal advice), to observe the interview to ensure it is 

being conducted properly and finally, to facilitate “effective” communication with the 

person being interviewed.97 They may also inspect the custody record, intervene during an 

interview if necessary or if it is the interests of the detainee to facilitate “effective 

communication” with the police, and to request a break in the interview to allow the 

detainee to seek legal advice or to consult with the detainee.98 Arguably, the presence of 

an AA is most critical during questioning to ensure that the individual understands their 

rights including the right to remain silent and to ensure that the interview is conducted 

properly and fairly.99  

 

As will be discussed further in the following Chapter, suspects are particularly vulnerable in 

the closed quarters of an interrogation room; therefore it is imperative that appropriate 

supports are put in place especially in the case of vulnerable suspects. In order to provide 

supports to suspects with disabilities in this setting, it is argued that the attendance of an 

AA is the best option to facilitate communication between the officers and the individual 

suspect, which in turn may help to avoid false or unreliable confessions (and therefore 
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ensure more effective compliance with the CRPD).100 Research has also found that the 

mere presence of an AA can lead to a fairer approach to questioning by police officers and 

an even greater likelihood of legal representation being sought.101 In England and Wales, 

the attendance of an AA is also mandatory in the case of voluntary interviews, thereby 

providing a safeguard to persons who attend the police station for questioning voluntarily 

and are therefore not entitled to the same rights and protections as those who have been 

formally arrested.102  

 

5.5.2 The Case for an Appropriate Adult Scheme in Ireland 

 

The main impetus for the introduction of an AA safeguard in Ireland arises due to the 

innate complexity of the criminal justice process. As the below figure illustrates in respect 

of the English criminal justice system,103 the criminal process can become a ‘bewildering 

sequence of events’ for persons with disabilities.104 An appropriate adult may become 

involved early in the process, during the arrest and interview, to provide assistance to the 

individual suspect and help them to understand the complicated process. 
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Figure 1: The Pathway of an offender with an intellectual disability through the criminal 

justice system in England and Wales 
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The implementation of the AA safeguard is not without difficulties however, with problems 

relating to delays in securing the attendance of an AA (which in turn leads to delays in the 

suspects’ detention),105 the overall cost involved, and inconsistencies in training for persons 

performing the AA role,106 and also difficulties in the identification of vulnerable persons in 

custody.107 Quinn and Jackson have also noted that while the main role of an AA is to 

facilitate communication between vulnerable persons and police officers, many do not 

perform this role.108 These difficulties point to a greater need to review the existing 

services in place for vulnerable persons in custody to ensure the effectiveness of the AA 

safeguard.   

 

In the context of Ireland – a country which does not currently have a similar service to 

support vulnerable persons in custody, these difficulties and implementation problems 

offer valuable lessons for introducing the safeguard. In particular, it is argued that the 

current practices of the National Appropriate Adult Network in England and Wales offer 

useful insights into best practices which could be incorporated here, including formalised 

training and clear operating standards. Aside from concerns around the substantive 

operation of an AA scheme, other matters would need to be considered in any proposed 

introduction of an Irish AA system, including, for example the issue of privilege and if it 

applies to conversations between the suspect and the AA. In the absence of such 

protections, an individual performing the AA role can be compelled as a witness in later 

court proceedings.109 Under PACE, AA’s are not afforded privilege,110 thereby jeopardising 

the relationship between the individual suspect and the AA. 
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Following the recent ratification of the CRPD in Ireland and its provisions relating to 

reasonable accommodation and access to justice, it is argued that a similar scheme should 

be adopted here which would provide supports to persons with disabilities as suspects of 

crime. The introduction of such a service would help alleviate the current pressures on 

members of An Garda Síochána in performing the role as “psychiatrists in blue”,111 

especially as they cannot be expected to be experts in mental health and disability. Going 

forward, the introduction of an AA service should be considered for inclusion into 

legislation, and formal training should be provided to persons similar to the training 

offered by the National Appropriate Adult Network. In keeping with the motto of the 

CRPD, “Nothing about us, without us”,112 this training should be designed by persons with 

disabilities who have experience of the criminal justice system and being questioned by 

the Gardaí.  

 

The above sections illustrate some of the inherent operational challenges and 

shortcomings within the Irish criminal justice system in responding to the needs of 

vulnerable suspects. The lack of appropriate and reasonable accommodations to assist 

suspects during the pre-trial process, such as an AA, creates serious risks for suspects with 

disabilities. Such risks are bolstered in the case that they are not afforded access to a 

solicitor during questioning, as will be addressed in the following Chapter. The next section 

will consider the right to liberty as it applies in the context of an arrest and the nature of 

the right to bail in Ireland. 
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5.6 Safeguarding the Right to Liberty 

 

When a person has been arrested and is brought to the station for questioning, they may 

be held in a cell for a prescribed period as defined in legislation.113 Police cells, also referred 

to as holding cells, are used to detain people following an arrest and may also be used for 

people who are intoxicated for the protection of themselves or others.114 There is 

considerably little information available documenting the experience of persons detained 

in Garda stations, which is most likely due to the lack of an independent system in place to 

provide regular monitoring and inspections of the conditions of detention in garda 

stations.115 The reports of the CPT offer a key insight into this area. According to the 2014 

report, in one Dublin garda station, vulnerable persons and juveniles were held in a 

holding cell in the reception area of the station. Within the cell, there was a concrete 

bench with wooden seating on the back wall, a mattress on the floor, and no provisions for 

a ‘proper means of rest.’116 This contravenes the European Code of Police Ethics guidelines 

in relation to the conditions of custody suites, which note that police cells shall be ‘of a 

reasonable size, have adequate lighting and ventilation and be equipped with suitable 

means of rest.’117 In considering these conditions, it was stated that ‘the CPT trusts this cell 

will not be used for overnight accommodation.’118 Such conditions arguably contravene the 

CRPD standards also, particularly in relation to protecting one’s right to dignity. 
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At present, there are 564 Garda Stations in Ireland.119 According to a Garda Inspectorate 

Report, there are a number of cells and detention rooms in garda stations, which are used 

to detain persons held in custody.120 The number of cells and detention rooms in Ireland 

varies depending on the location, with one to three cells in rural areas, to approximately 

12-20 cells and detention rooms in city stations.121 The report found that there are a 

number of custody facilities at various district stations, and in the Dublin Metropolitan 

Region, there were 40 different locations in which a detained individual could be held.122 In 

the absence of official statistics detailing the number of people taken into Garda custody 

(although some estimates suggest this number to be 20,000 annually – see Chapter 4), it is 

impossible to know how many people with disabilities are taken into custody as suspects 

of crime. This indicates the need for further research to be carried out in this area, in order 

to understand the true rate at which persons with disabilities are coming into contact with 

the criminal justice system and thus, providing a clearer mandate for the provision of extra 

supports or accommodations in this area. 

5.6.1 Conditions of Detention 

 

A report published by the National Policing Improvement Agency in the UK outlines 

principles for the safe detention and handling of persons in police custody.123 This report 

states that detainees must be treated in a way that is dignified and takes into account their 

human rights and individual needs. In this regard, custody staff are required to be aware 

of, and respond to, any particular risks and vulnerabilities relating to people with mental ill 

health, learning disabilities/difficulties.124 Furthermore, detainees should have access to 

health and social care services appropriate to their physical and mental health needs, any 
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force used is proportionate and lawful, and custody officer should undergo appropriate 

and adequate training.125  

 

The experience of being arrested and the subsequent detention in a garda station was 

vividly described by Hardiman J. in DPP v Gormley.126 Hardiman J. acknowledged the 

terrifying and destructive experience of being arrested and the consequences this can have 

on an innocent person, or a person who has no prior experience of the criminal law. In 

highlighting the conditions of garda custody, the judge recognised that many cells are 

unsanitary with foul smells, in a permanent state of semi-darkness, and the ‘seating or 

bedding may be such that no reasonable person would wish to use it.’127 

 

The sense of being in someone else’s power may be utterly overwhelming 

especially to an inexperienced or sensitive person, or to an entirely innocent 

person. The noisy closing of a cell door, and the turning of a heavy key, leaving one 

alone in fetid semi-darkness is not an ideal preparation for what may well be the 

most important confrontation of one’s life.128 

 

This judgment, which is profoundly important for all suspects unfamiliar with the Gardaí 

and criminal procedures, is particularly pertinent in the context of suspects with 

disabilities. These conditions explained above could exacerbate one’s distress, especially in 

cases whereby the individual is sensitive to certain lighting or noises, or in such cases 

where the individual is uncomfortable being removed from their usual routine or 

environment and away from their family or friends. In this regard, and in keeping with the 

individuals’ right to dignity and the duty to make reasonable accommodations as per the 

Convention, it is necessary to consider the ways in which being taken into custody can 

affect suspects and create further challenges or obstacles for them. 
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5.6.2 Protecting the Rights of Persons in Custody 

 

A number of ECtHR cases have also considered the conditions of detention in police 

custody and are instructive in this discussion. For example, in Price v United Kingdom, the 

Court demonstrated that the right to protection against inhuman and degrading treatment 

also extended to persons with disabilities.129 This case concerned an application under 

Article 3 ECHR, which provides that ‘no one shall be subjected to torture or to inhuman or 

degrading treatment or punishment.’130 The complainant was a woman with severe 

physical disabilities who required the use of a wheelchair.131 She was found in contempt of 

court during a civil proceeding and was detained in jail for seven days. The cell in which the 

applicant was detained was unsuitable for persons with disabilities and as a result, she was 

forced to sleep in her wheelchair for the duration of her time in jail.132 Among the problems 

within the cell, the emergency buttons and light switches were out of her reach, the toilet 

was inaccessible and, on one occasion when she was assisted to the toilet, she was left 

there for hours ‘until she agreed to allow a male nursing officer to clean her and help her 

off the toilet.’133 

 

The Court found that this treatment violated the applicant’s rights under the Convention 

as the conditions amounted to degrading treatment. The Court acknowledged that ‘ill-

treatment must attain a minimum level of severity if it is to fall within the scope of’ the 

Convention.134 The court recognised that while there had been no intent to cause harm to 

                                                      
129

 Price v United Kingdom App No 33394/96 (ECHR, 10 July 2001). [Hereafter Price v United Kingdom]. 
130

 ECHR, Article 3. 
131

 Price v United Kingdom (Fn. 129), para 7: She was described by the Court as "four-limb deficient" and 
"suffers from problems with her kidneys". 
132

 Ibid, para 8: ‘The applicant alleges that she was forced to sleep in her wheelchair since the bed was hard 
and would have caused pain in her hips, that the emergency buttons and light switches were out of her 
reach, and that she was unable to use the toilet since it was higher than her wheelchair and therefore 
inaccessible.’ 
133

 Ibid, para 15: ‘The applicant further claimed that later that evening, a female nurse who was assisting her 
onto the toilet removed her bedclothes in the presence of two male prison nursing officers, thereby exposing 
her, naked from the chest down, to the male officers.’ 
134

 Ibid, para 24: ‘The assessment of this minimum level of severity is relative; it depends on all the 
circumstances of the case, such as the duration of the treatment, its physical and mental effects and, in some 
cases, the sex, age and state of health of the victim.’ 



 167 

the complainant, the failure to accommodate her needs amounted to a violation of Article 

3.135  

 

This case highlights the difficulties for persons with disabilities within police custody,136 and 

illustrates the importance of providing reasonable accommodations to persons with 

disabilities to ensure respect for Article 3 ECHR. Further regard can also be had to the 

provisions of the CRPD in relation to the prohibition against torture (as discussed in 

Chapter 4) and the right to respect for one’s physical and mental integrity under Article 

17.137 In light of such obligations, it is clear that the conditions of one’s detention in 

custody must have regard to their individual vulnerability and all necessary arrangements 

and supports should be put in place to protect their rights on an equal basis with others. 

Moreover, these issues illustrate the importance of providing training to police officers to 

provide them with the necessary skills and knowledge to identify signs or symptoms of 

disabilities. The following section will highlight the issue of bail and how persons with 

disabilities are particularly at risk of being denied the right to bail. 

5.7 Arbitrary Denial of Bail and Pre-Trial Detention 

 

The use of pre-trial detention is commonplace around the world and the Irish criminal 

justice system is no exception. There is a right to be released on bail in Ireland, but this 

right is not absolute and may be curtailed in a number of circumstances.138 In certain cases, 

it may be necessary to detain an individual for the purpose of ensuring their presence at 

trial, to prevent the individual from interfering with the case or with witnesses, or to 

ensure the safety of members of the public and to prevent the commission of a serious 

offence. In such circumstances, the use of pre-trial detention will be deemed necessary 
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and will not contradict the fundamental human right to liberty. However, in the case of 

arbitrary denial of bail or where the continued use of detention is unnecessary, 

disproportionate or unlawful, then such pre-trial detention will be found to be in breach of 

the right to liberty as set out in both international and domestic laws. 

 

Until the mid-1950s, the main reason for the use of pre-trial detention was to ensure the 

defendant's attendance at court.139 The balance subsequently shifted and additional 

reasons for the continued detention of a person in custody were introduced, to coincide 

with Ireland’s ratification of the European Convention on Human Rights.140 International 

human rights law favours the release of an accused person pending trial and does not 

permit the use of pre-trial detention save in exceptional circumstances. However, a report 

on the use of pre-trial detention published by the Open Society Justice Initiative claims 

that these safeguards are frequently ignored and as a result, ‘pretrial detainees are 

subjected to far worse detention conditions than convicted detainees. This is especially 

true in police stations and other short-term custody locations, which are seldom designed 

for prolonged detention but frequently used for this purpose.’141   

 

The European Court of Human Rights has also stated that the use of pre-trial detention 

should only be used as an exceptional measure.142 In the case of Ambruszkiewiz v Poland, 

the Court stated that: 

 

…[D]etention of an individual is such a serious measure that it is only justified 

where other, less stringent measures have been considered and found to be 

insufficient to safeguard the individual or the public interest which might require 

that the person concerned be detained. That means that it does not suffice that the 

deprivation of liberty is in conformity with national law, it also must be necessary in 

the circumstances.143 
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As such, remanding an individual in custody should only occur in very serious cases, to 

avoid unnecessary encroachments on the individuals’ right to liberty pursuant to Article 5 

ECHR, Article 40.4.1 of the Irish Constitution and Article 14 of the CRPD.144 The Irish laws 

and procedures in relation to bail will be considered in the following section, before 

considering the issue of bail for suspects with disabilities thereafter. 

 

5.7.1 The Right to Bail in Ireland 

 

In the seminal case of People (Attorney General) v O’Callaghan, Walsh J. held that it would 

be contrary to the concept of personal liberty enshrined in the Constitution if a person 

could be punished in respect of a matter on which he has not yet been convicted, or that 

he could be deprived of his liberty on the suspicion that he will commit offences (save in 

the most extraordinary circumstances as established by the Oireachtas).145 Jurisdiction to 

award bail is set out in section 31 of the Criminal Procedure Act 1967.146 This procedure, 

otherwise known as “station bail”, permits the sergeant or the MIC to grant bail if they 

consider it prudent to do so.
147 To qualify for station bail, the individual enters into a bond 

to ensure that they will appear at the District Court and the amount of money is 

determined by the MIC of the station.148 The majority of people released on bail in Ireland 

fall under the remit of Station Bail, however there are no official figures detailing the exact 

numbers.149 Further, there are no official figures available detailing the number of people 

who have been denied bail and for what reasons. 
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While the right to be released on bail exists, it is not an absolute right as the Courts have 

been found to be overly deferential to the Gardaí and ‘accept their objections to bail 

regardless of their merit.’150 Furthermore, the issue of bail becomes a lot more problematic 

for vulnerable suspects, specifically suspects with psychosocial disabilities. Of note, there 

are no specific provisions detailing the right to bail for vulnerable suspects in Ireland – all 

applications are made and considered in light of the common law and the Bail Act 1997. 

According to the National Forensic Mental Health Service Report in 2011, ‘the majority of 

mentally ill remand prisoners in Ireland have committed relatively minor offences for 

which bail would be considered, however, persons with mental illness often face 

significant obstacles in meeting bail requirements.’151 Such obstacles include having no 

fixed abode, poverty and the subsequent inability to pay a bail bond, fractured family 

connections thereby having no one to vouch for them, or the presence of a thought 

disorder which can prevent the individual from being able to provide a coherent account of 

themselves to the court.152 According to a previous report issued by the New South Wales 

Law Reform Commission, the nature of bail conditions themselves may prove problematic 

for some suspects, for example the duty to report regularly to a police station or 

restrictions in regards to movement may prove difficult for all suspects to understand.153 

Moreover, the report raises the important issue of being able to pay the bail bond, as a 

large percentage of persons with disabilities rely on social welfare and benefits, which may 

in turn disadvantage him or her from being able to be considered for release.154  

 

The issue of bail raises questions regarding the issue of preventative detention among 

suspects who are considered “dangerous” because of their disability or diagnosis, 

particularly psychosocial disabilities. Refusals of bail based on perceived dangerousness or 

a risk to others may adversely affect persons with psychosocial disabilities due to false 

stereotypes or attitudinal barriers held by police officers.155 If the Gardaí suspect a person 

to be a risk to themselves or others, they may exercise their legal powers under the Mental 

                                                      
150

 Ibid, 20. 
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Health Act 2001 to admit the individual on an involuntary basis to an approved centre.156 

Aside from this power however there are no alternative options available to the Gardaí in 

these situations.157 In the absence of community treatment settings or appropriate 

diversionary programmes, the only realistic options available to gardaí is to refuse bail and 

remand the individual in custody, or to admit them to an approved centre under the civil 

law. This thereby creates a divide within the pre-trial process, where persons with 

disabilities are disproportionately discriminated against on the basis of their disability, 

whereas those without may be released from custody pending trial. This scenario may be a 

direct violation of Article 14 of the CRPD, which provides that persons with disabilities have 

the right to liberty on an equal basis with others. As such, existing laws and policies which 

provide for the continued detention of persons due to the existence of a disability must be 

reviewed to ensure compliance with the CRPD.  

 

5.7.2 The Right to Liberty in the UN Convention 

 

In contrast to the right to liberty and the related powers to challenge unlawful deprivations 

of this right which exist under the ECHR and Irish law, Article 14 of the CRPD is rather 

vague does not specifically set out a list of due process guarantees. As such, it is argued 

that the existing laws and policies in Irish law will likely continue to operate in relation to 

the right to bail. However, one area in which the UN Convention could play a role is in 

relation to deprivations of liberty (or the refusal of bail) on the basis of disability. The right 

to liberty under Article 14 reaffirms the well-established right to liberty which already 

appeared in international human rights laws, but reappears within the Convention as a 

disability-specific right:158 
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1. States Parties shall ensure that persons with disabilities, on an equal basis with 

others: 

(a) Enjoy the right to liberty and security of person; 

(b) Are not deprived of their liberty unlawfully or arbitrarily, and that any 

deprivation of liberty is in conformity with the law, and that the existence of a 

disability shall in no case justify a deprivation of liberty. 

 

It is particularly pertinent for States Parties to the Convention to consider how the 

perception of dangerousness, or the existence of certain impairments, could influence 

decisions to remand suspects in custody until their trial.159 Slobogins’ work offers a possible 

solution to address such difficulties, namely the introduction of a jurisprudence of 

dangerousness to guide decision-makers in making decisions based on perceived risk due 

to the existence of a psychosocial disability.160 This would require a set of principles to be 

used in decisions relating to when and to what degree the suspect can be deprived of their 

liberty if there is a perceived risk of harm to themselves or others.161 The creation of such a 

set of principles may help to ensure deprivations of liberty based on the existence of 

disability are not arbitrary (in line with the ECHR),162 and provide support to police officers 

carrying out the difficult task of being “street-corner psychiatrists” without formal medical 

training.163 However, this solution would appear to be at odds with Article 14 CRPD, which 

prohibits all deprivations of liberty based on the existence of disability. While the guidance 

of the UN Committee is still undeveloped in this area, it is clear that disability cannot be 

used as a criterion to deprive an individual of their right to liberty. As discussed in Chapter 

3, this raises a clear tension between the right to liberty as provided within the ECHR and 

the CRPD, and it remains to be seen how future cases will navigate these issues. 
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5.8 Conclusion 

The police station is in itself one of the most intimidating environments a person can 

experience and can lead to heightened feelings of vulnerability for all suspects. Therefore, 

it is important that the law provides appropriate safeguards and guarantees for suspects 

during their time in custody. It is especially important that appropriate accommodations 

are made for vulnerable suspects, such as suspects with disabilities.164 This Chapter has 

focused on the extent to which personal rights and freedoms are restricted or removed 

following the arrest and detention of a person suspected of committing a crime. In 

applying the provisions of the CRPD to these areas, it is apparent that there is potential to 

reassess the current nature of police detention to ensure suspects with disabilities are not 

unfairly or disproportionately affected in comparison to other suspects. It is apparent that 

in addressing many of the issues raised in this Chapter, training and awareness-raising is 

particularly  imperative to provide all gardaí with skills and knowledge to respond to 

vulnerable persons in custody (pursuant to Article 8 CRPD), but additional supports or 

services may also be required such as an appropriate adult or a medical professional.  

 

In order to gain an understanding of the factors which impact upon suspects with 

intellectual and psychosocial disabilities within the pre-trial process, it is recognised that 

further empirical data is necessary to appreciate the extent to which persons with 

disabilities are represented as suspects within the Irish criminal justice system. The lack of 

reliable and up-to-date information makes it difficult to determine the true realities of the 

barriers to justice experienced by persons with disabilities within police custody. As stated, 

this research does not seek to provide generalisable data in respect of the prevalence of 

persons with disabilities as suspects within the Irish pre-trial process. Rather, it is 

concerned solely with how the CRPD could be used to address the current shortcomings 

within this process from a rights-based perspective. Within the context of police custody, 

this Chapter has identified a number of key barriers for suspects with disabilities, including 

issues relating to identification, the provision of healthcare and access to bail. It has been 
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argued that existing practices within the Irish pre-trial process may contravene the 

standards set forth within the CRPD, particularly in relation to access to reasonable 

accommodations, the rights to the highest attainable standard of health, integrity and 

liberty pursuant to Article 5, Article 25, Article 17 and Article 14. Going forward, it is argued 

that further empirical work is necessary to determine the extent to which these rights are 

in jeopardy within the context of garda custody from a disability-rights perspective.  

 

The following Chapter will outline the procedural and evidentiary issues arising from being 

in Garda custody, specifically the right to receive legal advice and the right to silence. 

While these stages of the pre-trial process could all be considered in isolation, when read 

together they provide an overarching account of the many different obstacles faced by 

suspects in custody. 
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CHAPTER 6 

Ensuring Access to Justice for Persons with 

Disabilities during the Police Interview 

 

6.1   Introduction 

 

This Chapter examines the barriers which arise during the interrogation stage of the pre-

trial process, and particularly how such barriers impact upon the rights of persons with 

disabilities.  The police interview is an integral component of the pre-trial process and is a 

critical stage in the overall process of case construction.1 The interview provides a critical 

opportunity for police officers to gain relevant information about the case ideally using 

non-accusatorial, open ended questions designed to attain a full account from the 

interviewee.2 While the experience of being arrested and interrogated can be intimidating 

for anyone, it is argued that this experience can be even more difficult for persons with 

disabilities, especially in cases where procedural guarantees and reasonable 

accommodations have not been put in place, or in the event that the police officers are 

untrained in interviewing persons with disabilities.  

 

 

 

 

 

 

                                                      
1
 James Williams, ‘Interrogating justice: A critical analysis of the police interrogation and its role in the 

criminal justice process’ (2000) 42 Canadian Journal of Criminology 209, 211. See also Michael McConville 
and John Baldwin, Courts, Prosecution and Conviction (Clarendon 1982); Michael McConville, Andrew 
Sanders and Roger Leng, The Case for the Prosecution (Routledge 1991); John Baldwin, ‘Police interview 
techniques: Establishing truth or proof?’ (1993) 33(3) British Journal of Criminology 325; Rene Martin, 
Admissibility of Statements (9

th
 edn., Canada Law Book 1999); Frank Belloni and Jacqueline Hodgson, Criminal 

Injustice: An Evaluation of the Criminal Justice Process in Britain (Macmillan Press 2000). 
2
 Steven Drizin and Richard Leo, ‘The problem of false confessions in the post-DNA world’ (2003) 82 North 

Carolina Law Review 891, 911. [Hereafter Drizin and Leo 2003]. 
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This Chapter examines the barriers which arise during the interrogation stage of the pre-

trial process, and particularly how such barriers impact upon the rights of persons with 

disabilities.  The greatest barrier within the Irish pre-trial process is arguably the lack of a 

recognised right to have legal representation present during the police interview. While 

this right is well-established in other jurisdictions and in international human rights law, 

the Irish jurisprudence in relation to the right to have a solicitor present during garda 

interviews is much more complicated.  

 

The first section will examine the operational difficulties and considerations which arise in 

the context of interviewing persons with intellectual and psychosocial disabilities. Within 

this section, the case of Dean Lyons will be examined as an example of the barriers faced 

by persons with disabilities during the garda interview.3 The second section of this Chapter 

will then detail the existing garda interviewing model, also referred to as GSIM, and will 

address the existing safeguards outlined in the Custody Regulations. Section three will 

examine the nature of the right to legal advice in custody and the particular importance of 

this right for persons with disabilities. 

6.2  Recognising the Impact of Psychological Vulnerabilities 

 

Within the pre-trial process, special consideration must be afforded to the police 

interview, ‘for it is at that stage that a suspect’s fate is as a rule sealed.’4 The nature of 

police questioning, the officers’ style of questioning and language used to pose questions 

can all have a direct impact on the individual’s responses. Other variables such as how long 

the crime lasted, how long ago the crime took place or if the individual was intoxicated, 

can also affect how an individual responds to questions.5 While these variables are out of 

the control of the police officers, they do retain complete control over the type of 

questions asked during questioning which is crucial in regards to the accuracy and 

                                                      
3
 George Birmingham, Report of the Commission of Investigation: Dean Lyons Case (Department of Justice 
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completeness of the interview.6 Therefore, interviewing officers must be cognisant of their 

use of language in order to ensure that the individual understands the questioning and 

their rights. Officers should also be mindful of their non-verbal communicative styles and 

behaviour, as certain gestures or psychological methods which could influence the 

individual to make an incriminating statement or false confession.7  

 

At all times, the police interview should be conducted with respect for an individual’s 

fundamental human rights, including the persons’ right to dignity and right not to be 

discriminated against. This is in keeping with the guiding principles of the CRPD, which 

should be used to guide the interpretation and application of Article 13 in the context of 

police interviews, as discussed in Chapter 3.8  The following section will consider the 

barriers faced by vulnerable persons during police interviews.  

 

6.2.1  Conducting Interviews with Vulnerable Persons 

 

Gudjonsson’s work on police interviews and psychological vulnerabilities of persons in 

custody serves as the leading example within the field. According to Gudjonsson, police 

interviews can go wrong and result in “undesirable consequences”.9 In cases where the 

interview has gone wrong, there may be long-lasting consequences for the person, and 

also for the proper investigation of the crime especially in the event a suspect confesses to 

a crime they did not commit. If the apprehension of the actual perpetrator has been 

prevented, they could continue to commit crimes which can have a damaging effect on 

policing and society more generally.10  
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 Ibid. 
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There are a number of factors which must be considered when interviewing vulnerable 

persons, including the impact of memory and suggestibility (which correlates with memory 

capacity). Essentially, the poorer the person’s memory, the more suggestible they are likely 

to be.11 This is particularly relevant for persons with intellectual disabilities or persons 

experiencing psychiatric distress, who may have difficulty recalling information or details 

to the police.12 Previous research has demonstrated the value of “free narrative” in police 

interviews with vulnerable persons.13 This method requires an open-ended style of 

questioning in which the interviewee is free to give as much information as possible before 

progressing to direct or focused questions. The benefits of such an approach include 

longer, more accurate and detailed accounts of the events.14 Allowing the suspect to freely 

recall the event, without prompting them or interrupting them, may further improve the 

relationship between the police officer and the suspect.  

 

An important consideration for interviewing officers is whether the suspect understands 

the questions. Previous research has indicated that in some instances, persons with severe 

disabilities such as learning disabilities may be unable to understand the nature of the right 

to remain silent, the context of their interrogation or the implications of making a 

confession.15 In such situations, their right to participate in the investigation is seriously 

limited especially if they have not been afforded access to a solicitor or a support person 

such as an appropriate adult. As discussed in Chapter 4, it is imperative that officers use 

clear language when communicating with persons with disabilities.16 
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(i) Establishing Rapport 

 

The existence of a positive rapport between the parties is vital to the overall investigative 

process and is well-documented in the literature.17 Of note, the existence of a positive 

rapport has been found to be mutually beneficial to both police officers and individual 

suspects. For the police, studies have found that establishing rapport elicits more 

information which is imperative to case construction, whereas for suspects, they have 

been found to value how the interviewer responds to them and treats them during the 

course of the interview.18  In some cases, this was linked to their decision to make a 

confession.19  

 

Interrogation methods were originally designed to elicit incriminating statements, 

admissions or a confession from the suspect, normally through the use of confrontational, 

manipulative or aggressive psychological methods.20 The aim was to incriminate the 

suspect, and so the practice of building a positive rapport between the suspect and the 

interviewing officer may not have been a priority. Because it was designed to break the 

anticipated resistance of an individual who was presumed guilty, it was intentionally 

structured to induce stress, promote isolation, and feelings of anxiety, fear, powerlessness, 

and hopelessness.21 In recent years, An Garda Síochána have made attempts to move away 
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from an aggressive approach to questioning, however it is important to acknowledge the 

historic reliance on such methods as seen in the 1984 Kerry Babies case.22 

 

The importance of establishing rapport with a suspect is now an essential component of 

the garda interviewing model (discussed further below). Similarly, in England and Wales, 

the PEACE model also recognises the importance of building rapport with the suspect 

before discussing the crime and its details.23 While the move away from relying on an 

aggressive style of questioning is welcomed, one must also have regard to the practical 

difficulties which may arise in the case of a difficult suspect who does not wish to co-

operate with the Gardaí. In this regard, there is a lack of information available 

documenting how gardaí are trained or expected to establish and maintain rapport with a 

suspect.  

 

In the context of this research, further practical difficulties may arise in the case of a 

suspect with a disability, especially if the Gardaí conducting the interview are unaware of 

the disability or the signs associated with the condition. For example, a person with 

attention deficit hyperactivity disorder (ADHD) may appear disorganised and unable to 

concentrate or listen, and have an impaired or limited attention span.24 Such symptoms 

may manifest in the form of fidgeting, an inability to stay seated or to wait, and can further 

impact upon one’s social functioning skills.25 Such behaviours create clear tensions from a 

policing perspective, especially in the confines of the interrogation room. In the event that 

the officers are unaware of the existence of a disability, or are not aware of the associated 

behaviours or characteristics of a condition such as ADHD, it may be impossible for the 

officers in question to establish a positive rapport with the individual.  
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As discussed in Chapter 2, the existence of stigma is especially relevant in examining the 

treatment of persons with disabilities, particularly persons with psychosocial disabilities. 

Within the context of the police interrogation, the existence of stigma may create further 

barriers for the individual suspect – especially in relation to rapport building. Further 

research is necessary to determine how individual members of An Garda Síochána 

understand mental health and to further assess individual attitudes and perceptions about 

persons with psychosocial disabilities.26 In the absence of such findings at present, it is 

difficult to determine the extent to which stigma or stereotyping exists within policing in 

Ireland, and how such views potentially impact upon the investigation or treatment of 

suspects of crime. However, with a view to addressing these issues, regular training and 

awareness-raising should include an emphasis on overcoming stereotypes, particularly in 

regards to the conditions which are most often associated with dangerousness (for 

example schizophrenia). This would further ensure compliance with the CRPD, particularly 

in relation to the principle of non-discrimination,27 while also providing police officers with 

the skills to establish rapport even in challenging cases. 

 

(ii) False Confessions  

 

Confession evidence forms a key component of the adversarial criminal justice model and 

thus, obtaining a confession from a suspect is a key priority during the pre-trial 

investigation.28 Assessing the credibility of statements made by suspects is one of the most 

difficult tasks according to Gudjonsson.29 However, it is imperative that all police officers 

have regard to the possibility of unreliable or involuntary statements which could have 

significant implications on the investigation of crimes.30   
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For a confession to be admissible in court, it must be voluntary.31 An involuntary statement 

is one which has been obtained on the basis of a threat, an inducement or in 

circumstances of oppression.32 The law in relation to the voluntariness of confessions is 

particularly relevant for the purpose of this research, as persons with disabilities are said 

to be at an increased risk of self-incrimination. The Irish Courts have considered the nature 

of voluntariness in the context of confessions on a number of occasions, most notably in 

the case of People (D.P.P.) v Pringle, McCann and O’Shea, in which O’Higgins C.J. 

recognised that: 

 

[W]hat may be oppressive to a child, an invalid, or an old man or somebody 

inexperienced in the ways of the world may turn out not to be oppressive when 

one finds that the accused person is of tough character and an experienced man of 

the world.33 

 

In applying such a subjective approach to the context of the present research, it may be 

the case that trial judges will have regard to the existence of one’s disability in assessing 

the admissibility of confessions, especially in such cases where the individual did not have 

access to a solicitor.34 There is also a danger that a “confession” from a person with a 

disability may never be voluntary in the legal sense, due to the variety of factors discussed 

below. 

 

 

 

                                                                                                                                                                   

 

memory capacity, tendency to confabulate), personality (suggestibility, compliance, acquiescence), and 
mental state (anxiety, depression, feelings of guilt, a state of shock, post-traumatic stress disorder, drug or 
alcohol intoxication or withdrawal symptoms).’ 
31

 Ibrahim v R [1914] A.C. 599 and A.G. v McCabe [1927] I.R. 129. 
32

 R v Priestly (1965) 50 Cr. App. Rep. 183; [1966] Crim. L.R. 507; People (D.P.P.) v Breathnach (1981) 2 
Frewen 43 and People (D.P.P.) v Lynch [1982] I.R. 64. 
33

 People (D.P.P.) v Pringle, McCann and O’Shea (1981) 2 Frewen 57, 82. 
34

 Ibid. In his judgment, O’Higgins C.J had regard to the number of times the individual suspect was afforded 
access to his solicitor: ‘Those visits and the advice he obtained must have strengthened his resolve and 
assisted in counteracting any weakness of will which the conditions of his custody and the questioning by the 
gardaí may have produced.’ 



 183 

There are a number of factors which may influence a person to confess to a crime or make 

a false confession. For example, a person under the age of 21 has been found to be more 

likely to confess than older adults,35 extroverts are less likely to collaborate than their 

introverted counterparts and tend to resist questioning,36 and people with feelings of guilt 

have been found to be more likely to confess.37 The nature of one’s disability is also 

relevant to consider, as people with depression have been found to experience excessive 

feelings of misplaced guilt, alongside impaired memory and concentration levels.38 Further 

concerns also arise in the context of persons with ADHD have been found to make 

decisions quickly, without considering the long-term consequences of such decisions, 

thereby increasing the risk of false confessions in order to achieve a short-term reward, 

such as the termination of the interview.39  

 

People with intellectual disabilities have been found to possess a strong desire to please 

those in positions of authority (including police officers).40 They are also at a high risk of 

acquiescence or coercion into making incriminating statements or confessions.41 According 

to Gudjonsson and Clark, people with learning disabilities are also generally more 

suggestible than others, as they have an impaired memory capacity which makes them 

more susceptible to suggestion, particularly with regard to acquiescing to leading 

questions.42 Moreover, people with learning disabilities have also been found to be less 

                                                      
35

 Michel St –Yves and Nadine Deslauriers-Varin, ‘The Psychology of Suspects Decision - Making during 
Interrogation’ in Ray Bull, Tim Valentine and Tom Williamson (eds.), Handbook of Psychology of Investigative 
Interviewing Current Developments and Future Directions (John Wiley & Sons 2009) 1, 3-4. [Hereafter St-Yves 
and Deslauriers-Varin 2009]. Citing, inter alia, John Baldwin and Michael McConville, Confessions in Crown 
Court Trials (HMSO Royal Commission on Criminal Procedure Research Study No. 5., 1980); John Pearse and 
others, ‘Police interviewing and psychological vulnerabilities: predicting the likelihood of a confession’ (1998) 
8 Journal of Community and Applied Social Psychology 1. 
36

 St-Yves and Deslauriers-Varin 2009 (ibid), 3-4. Citing Gisli Gudjonsson and Jon Sigurdsson, ‘The Gudjonsson 
Confession Questionnaire –Revised (GCQ - R): Factor structure and its relationship with personality’ (1999) 27 
Personality and Individual Differences 953. 
37

 Ibid. 
38

 Lauren Rogal, ‘Protecting Persons with Mental Disabilities from Making False Confessions: The Americans 
with Disabilites Act as a Safeguard’ (2017) 47 New Mexico Law Review 64, 70. [Hereafter Rogal 2017]. Citing 
DSM-5 (Fn. 24), 125. 
39

 Ibid. 
40

 See Gisli Gudjonsson and Noel Clark, ‘Suggestibility in police interrogations: A social psychological model’ 
(1986) 1 Social Behavior 83. [Hereafter Gudjonsson and Clarke 1986]; Judith Cockram, Robert Jackson and 
Rod Underwood, ‘People with an intellectual disability and the criminal justice system: The family 
perspective’ (1998) 23(1) Journal of Intellectual and Developmental Disability 41. 
41

 See Drizin and Leo 2003 (Fn. 2) and Frances Chapman, ‘Coerced internalized false confessions and police 
interrogations: The power of coercion’ (2013) 37 Law & Psychology Review 159. 
42

 Gudjonsson and Clarke 1986 (Fn. 40) 
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able to cope with the uncertainty and expectations of questioning,43 and with unfamiliar 

and stressful demands.44 The existence of these traits and behavioural tendencies raise 

serious concerns about the protections extant in the pre-trial process for persons with 

disabilities of this nature, as false and incriminating statements could lead to wrongful 

convictions and miscarriages of justice.45  

 

The likelihood of procuring a false confession has previously been recognised in the report 

of the Morris Tribunal, which was set up to examine allegations of corruption within An 

Garda Síochána.46 Herein, it was recognised that certain features of a suspect’s personality 

are relevant in the making of false confessions, for example, the person may be more 

suggestible to give in to leading questions, they may be more vulnerable than others to 

being misled by subtle questioning or to pressure, they may be unable to cope with 

uncertainties or expectations, and they may be significantly compliant and eager to please 

persons in authority.47 In summary, it is imperative for police officers and trial judges to be 

aware of the increased vulnerability of persons with disabilities in assessing the 

admissibility of confessions. The following section will provide an example of a case in 

which a person’s vulnerabilities impacted the Garda investigation. 

 

 

 

 

 

 

                                                      
43

 Ibid. See also Henry and Gudjonsson 2003 (F. 12), 243. 
44

 Robert Perske, ‘Thoughts on the Police Interrogation of Individuals with Mental Retardation’ (1994) 32 
Mental Retardation 377. 
45

 See Gisli Gudjonsson, ‘False Confession’ (2001) 14 Psychologist 588; Gisli Gudjonsson, ‘Unreliable 
Confessions and Miscarriages of Justice in Britain’ (2002) 4 International Journal of Police Science and 
Management 332; Gisli Gudjonsson, The psychology of interrogations and confessions: A handbook (John 
Wiley and Sons 2003); Richard Ofshe and Richard Leo, ‘The Decision to Confess Falsely: Rational Choice and 
Irrational Action’ (1997) 74 Denver University Law Review 979; Richard Ofshe and Richard Leo, ‘The Social 
Psychology of Police Interrogation: The Theory and Classification of True and False Confessions’ (1997) 16 
Studies in Law, Politics and Society 189. 
46

 Frederick Morris, Report of The Tribunal of Inquiry Set up Pursuant to the Tribunal of Inquiry (Evidence) Acts 
1921-2002 into Certain Gardaí in the Donegal Division (Vol. 3, Government Publications Office 2008) 1188, 
para 15.24. 
47

 Ibid. 
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6.2.2  The Dean Lyons Case 

 

Many of the challenges for persons with disabilities that might present within the pre-trial 

process and in particular, during the interview process, are evident in the case of Dean 

Lyons.48 This case concerned the investigation into the high profile murders of two women 

in Grangegorman, Dublin, in March 1997.49 Dean Lyons was described in the report as 

“borderline mentally handicapped,” was arrested on suspicion of the murders and 

subsequently made a confession in garda custody. The circumstances of this case are 

particularly relevant in the context of this research, as Dean Lyons personified the wider 

socio-economic characteristics which lead to an increased likelihood of criminalisation and 

further exacerbate one’s vulnerability in police custody. Not only did Mr Lyons have a low 

IQ,50 he had also developed an addiction to heroin and was homeless. In 2006, a 

Commission of Investigation was set up to examine the circumstances which led to the 

making of a false confession and the practices of the investigating gardaí.51 The 

Commission, which consisted of George Birmingham S.C. as the sole member, found a 

number of shortcomings in relation to the garda interviews of the suspect. 

(i) The Investigation 

 

At the outset of the investigation, Mr Lyons was among a long list of suspects for the 

murders.52 On the 26 July 1997, he was approached by two gardaí as a person of interest in 

the case and was asked to accompany them to the garda station to provide samples on a 

voluntary basis.53 During the course of the initial interview, Mr Lyons was given details 

                                                      
48

 Dean Lyons Report (Fn. 3). 
49

 See: Conor Lally, ‘Chaos hit Grangegorman inquiry when two men admitted killings’ The Irish Times (Dublin 
20 April 2015) <https://www.irishtimes.com/news/crime-and-law/chaos-hit-grangegorman-inquiry-when-
two-men-admitted-killings-1.2182484> accessed 2 July 2018. 
50

 Dean Lyons Report (Fn. 3) 53: As a child, he had been assessed by a psychologist who found that his 
‘intellectual functioning was within the lower end of the borderline range of ability. ‘This report recorded a 
full-scale IQ of 70 (made up of a verbal skill of 80, performance IQ of 63,) […] His relatively high verbal skill 
made it more difficult for those dealing with him to recognize his difficulties and his need for assistance. I 
have discussed his literacy level with his then remedial teacher, who makes the point that his technical 
reading skills were well in advance of what he understood. In other words, he could read words without 
knowing what they meant.’ 
51

 A Commission of Investigation was set up on the 7
th

 February 2006 pursuant to the Commissions of 
Investigation Act 2004. 
52

 Dean Lyons Report (Fn. 3), 57. 
53

 Ibid. The doctor who subsequently attended the station to take such samples wrote in his report: ‘of note, I 
have taken samples from a large number of subjects at Bridewell Garda Station in relation to the murder in 
Grangegorman.’ 

https://www.irishtimes.com/news/crime-and-law/chaos-hit-grangegorman-inquiry-when-two-men-admitted-killings-1.2182484
https://www.irishtimes.com/news/crime-and-law/chaos-hit-grangegorman-inquiry-when-two-men-admitted-killings-1.2182484
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about the murders by gardaí and was asked hypothetical questions, such as how he would 

explain if his fingerprints were found at the scene.54 He subsequently became ‘very 

nervous and began to shake. He was asked whether there was something bothering him 

and he began to cry.’55 The report outlines that Mr Lyons then confessed to the murders, 

without offering details or any new information, and was subsequently cautioned and 

arrested.56 While in custody, Mr Lyons was interviewed four times for a combined period of 

6 hours and 35 minutes, by three different teams of gardaí.57 He repeatedly waived his 

right to a solicitor.58 On 27 July 1997, Dean Lyons was charged with murder following a 24 

hour detention in custody.59 Throughout questioning, the lack of apparent knowledge 

about the murders was evident: 

 

Question: “Are you aware of any of the injuries that these ladies received?” 

Answer: “No.”60 

 

During the course of the interview, Mr Lyons offered a number of inconsistent answers to 

the Gardaí in response to their questions. Of note, while he seemed to possess a limited 

knowledge of the murders during the initial stages of the investigation, the second 

interview was described as a “quantum leap” in terms of the evidence provided as he 

explained specific details, contradicting his earlier statements.61 According to the report, 

the only explanation for the ‘radical improvement’ in Mr Lyons’ memory during the course 

of the day, or to explain how he was starting to provide the right answers to questions ‘he 

had been getting wrong all day,’ is that he acquired such information from the Gardaí.62 

The suspect was described as exceptionally suggestible and had an abnormal tendency to 

give in to leading questions, which offers an explanation for his false confession. Within 

                                                      
54

 Ibid. 
55 

Ibid, 58. 
56

 Ibid, 58-59: ‘What is noteworthy about what would otherwise be a routine procedure is that Dean Lyons, 
when the reasons for his arrest were explained to him in ordinary language by Sergeant O’Meara, as is usual, 
responded by saying that he had killed the two women in Grangegorman.’ 
57

 Ibid. Each interview comprised two members of An Garda Síochána. 
58

 Ibid, 59. 
59

 Criminal Justice Act 1984, s. 4. 
60

 Dean Lyons Report (Fn. 3), 61. 
61

 Ibid, 128. 
62

 Ibid, 132-133. 
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the transcripts, there are several examples of leading questioning, which influenced Mr 

Lyons’ answers to the questions: 

 

Question: “What happened when you met her?” 

Answer: “I stabbed her a few times to stop her screaming.” 

Question: “I put it to you that this did not happen in the hallway but happened in 

the bedroom, would you agree.” 

Answer: “Yes.”63 

 

In analysing the confession, expert evidence was presented to the Commission which 

stated that the taped interview contained language which was beyond Mr Lyons’ 

intellectual capacity.64 It was found that the suspect had a habit of “mirroring”, or 

repeating the words used by the Gardaí.65 It was therefore concluded that although Mr 

Lyons was not abused or ill-treated during his detention in garda custody, the nature of the 

interviews and the repeated use of leading questions led to the suspect making a false 

confession. The report also commented on the use of certain terminology used by the 

interviewing gardaí which appeared to confuse Mr Lyons, including the use of terms such 

as “can you account” and the word “confide”.66 The report notes that such difficulties in 

comprehension might have given the Gardaí some indication that the suspect was a 

‘person of very limited intelligence,’ even though he appeared reasonably articulate.67  

 

Interestingly, a number of junior gardaí expressed doubts about Mr Lyons and if he had 

committed the crimes despite his confession; such concerns were ignored by senior 

officials.68 These findings illustrate the challenges and practical difficulties for members of 

An Garda Síochána in identifying signs or symptoms of disability, as discussed in the 

previous Chapter. Furthermore, the contrasting opinions held by junior gardaí and senior 

members of the force is especially interesting and reaffirms a number of the points 

previously mentioned, such as the need to ensure regular and up-to-date training for all 
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 Ibid, 115-116. 
64

 Ibid, 135. 
65

 Ibid, 135. 
66

 Ibid, 98. 
67

 Ibid, 98. 
68

 Ibid, 126-127. 
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Gardaí and the possibility of uncertainty among officers in dealing with persons with 

hidden disabilities. 

 

(ii) Analysing the Impact of the Dean Lyons Case 

 

This case offers a clear example of the challenges which arise during the course of an 

investigation and the barriers which arise for persons with disabilities. From the initial 

interaction with a police officer, through to the formal interview, there are grave risks to 

the individual’s rights to a fair trial and particularly the right against self-incrimination. 

These risks are even greater in the event that an individual is questioned without the 

presence of a solicitor and/or a support person, or if the officers are untrained and/or 

unaware of the individuals’ vulnerability. It is also useful to examine this case from the 

perspective of the Gardaí, as it illustrates the potential complications which arise during an 

investigation and the importance of identifying vulnerable suspects.  

 

It is argued that the CRPD can offer a blueprint for reconsidering these issues and for 

strengthening the rights of suspects such as Dean Lyons. While there are many potential 

challenges which arise in the context of a police interrogation, the first step is to examine 

the culture and prevailing attitudes of police officers towards persons with disabilities. As 

discussed previously in Chapter 4, training and awareness-raising is one of the most 

important tools recommended by the CRPD to foster respect for the rights and dignity of 

persons with disabilities, as outlined in Article 8(1),69 and is particularly relevant in the 

context of addressing the presence of stigma among police officers. Above all, garda 

practices and procedures should ensure compliance with Article 5 of the CRPD, which 

provides the rights of equality and non-discrimination for all persons. Certain interview 

techniques and approaches to questioning could amount to a violation of Article 5 in such 

cases where the police officers failed to ‘take all appropriate steps to ensure that 

reasonable accommodation is provided.’70 For example, the failure to provide appropriate 

supports to Dean Lyons such as the presence of a solicitor, coupled with the failure to use 

                                                      
69

 CRPD, Article 8(1)(a). 
70

 CRPD, Article 5(3). 
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plain language during questioning, could amount to discrimination on the basis of 

disability.  

6.3  Garda Investigative Interviewing Techniques 

 

This section will review the Garda Síochána Interviewing Model (GSIM), which was 

introduced in 2007 in response to a number of scandals within the Gardaí,71 including the 

failures identified in the investigation of Dean Lyons. First, however, it is worth noting that 

a person does not need to be arrested to be interviewed by the Gardaí. As seen in the case 

of Dean Lyons, an individual can be invited to attend the station voluntarily for the purpose 

of answering questions about a case or to assist in an investigation.72 In such 

circumstances, there are fewer obligations upon the officers as would be the case if the 

individual was arrested pursuant to legislation.73 Although the individual has presented to 

the station on a voluntary basis, they are still at risk of self-incrimination and procedural 

safeguards such as the presence of a solicitor should still be mandatory.74 In England and 

Wales, individuals who attend the station voluntarily are entitled to the same safeguards 

as those who have been arrested,75 which also includes the attendance of an appropriate 

adult.76 
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 Including the Dean Lyons scandal. Interestingly, Professor Gisli Gudjonsson was consulted in the design of 
the GSIM. See An Garda Síochána, Freedom of Information Request FOI-000404-2017 (13

th
 October 2017) 

<https://www.garda.ie/en/Freedom-of-Information/Decision-Log/FOI-000404-2017-Decision.pdf> accessed 
2 June 2018. 
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arrested. See D.P.P. v McLoughlin [1979] I.R. 85; D.P.P. v Coffey [1987] I.L.R.M. 727 and D.P.P. v Shaw [1982] 
I.R. 1. 
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 See Tracey Maclin, ‘A Comprehensive Analysis of the History of Interrogation Law, With Some Shots 
Directed at Miranda v Arizona’ (2015) 95 Boston University Law Review 1387; Paul O’Mahony, ‘The ethics of 
Police Interrogation and the Garda Síochána’ (1996) 6(1) Irish Criminal Law Journal 46. 
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 See the case of J.M. (A Minor) v Member in Charge Coolock Garda Station [2013] 2 I.R. 175 which involved 
the voluntary attendance of a minor at a garda station. As the interview was pre-arranged, the Court was 
satisfied that this gave the individual time to secure the attendance of a solicitor. 
75

 Home Office, Revised Code of Practice for the Detention, Treatment and Questioning of Persons by Police 
Officers. Police and Criminal Evidence Act (PACE) 1984 Code C (Crown 2017 para 3.21. [Hereafter Code C].  
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 Ibid, 3.21(b). 
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6.3.1  The Garda Síochána Interviewing Model 

 

The GSIM is similar, but not identical, to the PEACE interviewing model,77 employed in 

England and Wales.78 Similar to PEACE, the Garda model adopts an inquisitorial style of 

questioning,79 and is designed to seek a reliable account of knowledge from the 

individual.80 The aim of the interview is to seek as much information as possible from the 

individual, using effective, non-coercive, questioning techniques.81 The garda interviewing 

model is further designed to be flexible to adapt to the characteristics of interviewees, as 

opposed to their status as a witness, suspect, or as a victim.82  Of note, it was designed to 

ensure compliance with the ECHR and constitutional rights within all interviewing 

practices.83  

 

The interviewing garda must be amenable to accommodate both cooperative and 

uncooperative individuals.84 It is also designed to be rapport-led, with an emphasis on 

creating a non-judgmental and non-coercive atmosphere.85 These principles reflect the 

best practices outlined by Gudjonsson, as above. Training is delivered to Garda Members 

from Level 1 to Level 4: 
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 See: Colin Clarke, Rebecca Milne and Ray Bull, ‘Interviewing Suspects of Crime: The Impact of PEACE 
Training, Supervision and the Presence of a Legal Advisor’ (2011) 8(2) Journal of Investigative Psychology and 
Offender Profiling 149; Colin Clarke and Rebecca Milne, ‘National Evaluation of the PEACE Investigative 
Interviewing Course’ (Police Research Award Scheme 2001) 
<https://www.researchgate.net/profile/Colin_Clarke3/publication/263127370_National_Evaluation_of_the_
PEACE_Investigative_Interviewing_Course/links/53da3b620cf2e38c63366507.pdf> accessed 3 June 2018. 
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 Walsh and Milne 2008 (Fn. 23), 39. 
79

 John Pearse, ‘Challenge, Compromise and Collaboration: Part of the Skill Set Necessary for Interviewing a 
Failed Suicide Bomber’ in John Pearse (ed.), Investigating Terrorism: Current Political, Legal and Psychological 
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element in an otherwise overtly accusatorial legal system.’  
80

 Geraldine Noone, ‘An Garda Síochána Model of Investigative Interviewing of Witnesses and Suspects’ in 
John Pearse (ed.), Investigating Terrorism: Current Political, Legal and Psychological Issues (Wiley Blackwell 
2015). [Hereafter Noone 2015]. 
81

 Gavin Oxburgh, Trond Myklebust and Tim Grant, ‘The question of question types in police interviews: a 
review of the literature from a psychological and linguistic perspective’ (2010) 17(1) The International Journal 
of Speech, Language and the Law 45, 47. 
82

 Gisli Gudjonsson and John Pearse, ‘Suspect Interviews and False Confessions’ (2011) 20 (1) Current 
Directions in Psychological Science 33, 35. [Hereafter Gudjonsson and Pearse 2011]. 
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 An Garda Síochána, Freedom of Information Request FOI-000404-2017 (13
th

 October 2017) 
<https://www.garda.ie/en/Freedom-of-Information/Decision-Log/FOI-000404-2017-Decision.pdf> accessed 
2 June 2018. 
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 Gudjonsson and Pearse 2011 (Fn. 82), 35. 
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 Noone 2015 (Fn. 80). 
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Level 1                   Front-line Gardaí Basic interview skills 

 

Equips members/trainee Gardaí 

with a sound understanding of 

the Garda Síochána Interviewing 

Model. 

Level 2                    Operational 

investigators and 

investigative 

supervisors 

Basic interview skills 

 

Designed for all Garda members 

who have participated in Level 1 

training.  

Increases members’ skills in 

interviewing.   

Level 3 Pre-selected 

investigators 

(Gardaí and 

sergeants) 

Advanced skills for 

serious crimes 

Designed for pre-selected 

investigators who have 

participated in Level 2 training. 

Increases skills for those who deal 

with serious and complex 

investigations.     

Level 4                     Pre-selected 

advisor(s) 

Aimed at 

supervisors to 

provide support and 

guidance to Level 3 

interviewers 

Designed for pre-selected 

personnel who have successfully 

participated in Level 3 training. 

Members will act as interview 

advisors. 

 

Figure 2: Garda Interview Model Training.
86 

 

There is very little information available on the GSIM; the only authoritative source is by 

Geraldine Noone, a Garda and trainer in investigative interviewing at the Garda College, 

who provides an in-depth overview of the different phases of the interview process.87 

According to Noone, interviewees are categorised into the following nine categories: 
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 Ibid, 301 and An Garda Síochána Inspectorate, Crime Investigation (2014) part 9 
<http://www.drugsandalcohol.ie/22967/1/GSI_Crime_Investigation_Full.pdf0.pdf> accessed 2 June 2018. 
87

 John Pearse (ed.), Investigating Terrorism: Current Political, Legal and Psychological Issues (Wiley Blackwell 
2015) xii. 

http://www.drugsandalcohol.ie/22967/1/GSI_Crime_Investigation_Full.pdf0.pdf
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 Cooperative injured party 

 Un-cooperative injured party 

 Cooperative witness 

 Uncooperative witness 

 Vulnerable witness 

 Cooperative suspect 

 Un-cooperative suspect 

 Interview-resistant suspect 

 Vulnerable suspect.88 

 

Vulnerable persons can be further categorised on the basis of age, intellectual disability, 

mental health, addiction, psychological vulnerability and intimidation.89 In some cases, the 

nature of the individual’s vulnerability may be known to the Gardaí in advance of the 

interview, in which case support measures can be put in place such as the presence of an 

appropriate adult or support person, or using a specialist interviewer.90 In cases involving 

vulnerable persons, Level 3 trained Garda Interviewers should be tasked to carry out the 

interview as they are trained to identify and manage vulnerable interviewees.91 

Specifically, such training involves ‘interview planning, identifying and managing 

vulnerabilities, appropriate ethical and legal measures, managing appropriate adults, 

suggestibility, eliciting free narrative, questioning and appropriate challenge.’92 It may be 

the case that an individual’s vulnerability was not identified until after the interview, in 

which case Noone notes that the integrity of their testimony will be preserved if the 

interview was conducted within the parameters of the GSIM, with regard to the 

importance of free narrative.93  
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 Noone 2015 (Fn. 80), 295. 
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90

 Ibid. 
91 

Ibid, 299-300.
 
See also: An Garda Síochána, Garda Síochána Policy on the Investigation of Sexual Crime, 

Crimes against Children, Child Welfare (2nd edn., 2013) para [33.3.5]< 
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13.pdf> accessed 2 June 2018.
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Only appropriately trained interviewers, who are aware of the reality and the dynamics of 

suggestibility and false confessions, should be deployed to interview vulnerable subjects.94 

According to a Freedom of Information request obtained for the purpose of this research 

(see Appendix 1), there are currently 307 members trained to Level 3 and 40 trained to 

Level 4 of the GSIM.95 A further request for information (by the author) on the specific 

nature of the training conducted, and specifically training in respect of interviewing 

suspects with disabilities, was refused by the Garda Freedom of Information Office.96 

Therefore, the specific nature of the training remains unclear, particularly in relation to 

interviewing persons with disabilities as suspects of crime and how gardaí can identify 

vulnerable persons, indicating a further gap in research and information in this area. 

 

The following section will examine the specific procedural protections relevant to the 

garda interview, before proceeding to examine the nature of the right to have a solicitor 

present during questioning. 

 

6.2.2 The Custody Regulations and Existing Protections for Vulnerable Suspects 

during Questioning 

 

The current law governing garda interviews in Ireland is set out in the Criminal Justice Act 

1984 (Treatment of Persons in Custody in Garda Síochána Stations) Regulations, 1987 (the 

Custody Regulations, 1987) and in the Judges’ Rules. While the Regulations create a 

number of obligations for gardaí to observe during questioning, they lack the force and 

authority of legislation – thus, there are very little consequences in cases where they have 

been breached.97 Nevertheless, the Regulations create clear procedures to be followed 

during garda interviews. For example, all interviews are to be conducted in a fair and 

humane manner, must not last longer than four hours,98 the interview should also take 
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 Ibid, 300. 
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An Garda Síochána, Freedom of Information Request FOI-000079-2018 (12 March 2018).  
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 Ibid. 
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place in a room specifically set aside for that purpose,99 and a record must be kept by the 

interviewing garda or by another garda present during the interview.100 Additionally, an 

arrested person must not be subjected to ill-treatment of any kind or the threat of ill-

treatment during the interviewing.101 The Irish courts have also discussed the parameters 

of garda interrogation, stating that it is clear that interrogation is not intended to be a 

‘genteel encounter’: 

 

It is clear that the very word “interrogation” means more than some form of gentle 

questioning and, provided there are no threats or inducements or oppressive 

circumstances, then the gardaí are always entitled to persist with their questioning 

of a suspect.102 

 

Some reference is made within the Regulations to vulnerable persons in custody, 

specifically “mentally handicapped” persons;103 a label which has been widely disparaged 

and is not referred to within the text of the CRPD.104 In such a case where there is a suspect 

whom the ‘member in charge suspects or knows to be mentally handicapped’,105 they must 

be treated akin to a person under the age of seventeen years and a responsible adult can 

attend during questioning.106 Where practicable, the responsible adult must be a person 

who is experienced in ‘dealing with the mentally handicapped.’107 There is also no 

information available to indicate whether the attendance of a responsible adult is ever 

procured. In the absence of an established appropriate adult safeguard within Ireland, it is 

unclear what (if any) arrangements exist to provide support and assistance to vulnerable 

persons in custody. In the event of a minor who has been taken into custody, it is likely 
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that the member in charge will contact a local social worker along with the parents, 

whereas in the case of a vulnerable adult, it may be left to the discretion of the member in 

charge to decide if a responsible adult is necessary and if so, it is likely to be a family 

member due to the lack of alternative services.  

 

While the Regulations provide that the interview must take place in a room set aside for 

the purpose of interviewing, there are no further requirements relating to the accessibility 

of the room.108 For example, a person who has autism may require specific lighting within a 

room or may become overstimulated by certain sounds or objects.109 A failure to 

accommodate persons with disabilities during the interview, or the failure to remove 

existing structural or environmental barriers such as the lighting, may adversely affect the 

individual suspect and prove harmful to the investigation as a whole. Furthermore, what 

constitutes a ‘fair and humane’ interview for one person may not be fair or humane for a 

person with a disability. Certain interviewing techniques, for example, could prove 

disadvantageous to vulnerable suspects or to persons who are more suggestible than 

others. Therefore, it is argued that the ambiguity within the Regulations pertaining to what 

constitutes fairness needs to be addressed, particularly with respect to suspects with 

disabilities. It is argued that the CRPD is most relevant in this regard as it offers a practical 

framework for States Parties to use in reconsidering issues relating to accessibility. Article 

9 specifically requires all States to take all appropriate measures to eliminate obstacles and 

barriers to accessibility for persons with disabilities.110 Moreover, the teachings of the 

social model of disability, as discussed in Chapter 2,111 are particularly useful in this regard 

and should be used to inform law and policy reform within the criminal justice system. 

 

                                                      
108

 Apart from under the legislation which provides that garda stations should be accessible to persons with 
disabilities. See The Disability Act 2005, which obliges public bodies to ensure that their buildings and 
services are accessible to people with disabilities. 
109

 See Anne Donnellan, David Allan Hill, and Martha Leary, ‘Rethinking autism: implications of sensory and 
movement differences for understanding and support’ (2013) 6 Frontiers in integrative neuroscience 124 and 
David Whalen, John Askey and Patrick Mann, ‘Disability Awareness Training: A Train the Trainer Program for 
First Responders’ (The Arc National Center on Criminal Justice & Disability) < 
https://www.thearc.org/document.doc?id=4801> accessed 28 June 2018. 
110

 CRPD, Article 9(1). 
111

 See Chapter 2, section 2.2.2. 

https://www.thearc.org/document.doc?id=4801


 196 

6.4   Procedural Guarantees for Suspects during the Interrogation 

 

Throughout this thesis, Article 13 on the right of access to justice has been used as a 

benchmark for assessing the existing barriers to justice for persons with disabilities as 

suspects of crime within the pre-trial process. The right of access to justice can be 

interpreted in two ways.112 First, it can be construed in a narrow way to refer to ‘the means 

for securing vested rights, particularly through the use of courts and tribunals’113 and may 

refer to the procedural barriers which arise in taking a case, such as the lack of access to 

legal aid.114 However, when it is considered more broadly, it can refer to both the legal 

procedure and the subsequent outcome; access to justice in that sense, is seen as both ‘a 

process and a goal’.115  

 

Article 13 is therefore an overarching broad principle which includes both procedural and 

age-appropriate accommodations.116 Unlike the requirement to provide reasonable 

accommodations as outlined in Article 5, the obligation to provide procedural 

accommodations is not limited by disproportionality.117 Examples of procedural 

accommodations can include the recognition of diverse forms of communication 

methods,118 as discussed in Chapter 4.119 In their General Comment on Article 12, the CRPD 

Committee also acknowledged the interrelationship between Articles 12 and 13, and noted 

that all States Parties must ‘ensure that persons with disabilities have access to legal 
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representation on an equal basis with others.’120 The right to receive access to legal advice 

while in custody is an essential component of the right of access to justice and the right to 

a trial in due course of the law. This section will consider the importance of procedural 

guarantees, specifically the right to receive legal advice and the right to remain silent. 

 

6.4.1  The Right to Legal Representation 

 

The right to have a solicitor present during the course of an interrogation has been 

considered by the Irish courts on a number of occasions.121 Until the case of DPP v Gormley 

and DPP v White,122 the courts maintained the position that suspects had the right of 

reasonable access to receive legal advice while in custody.123 The first reference to pre-trial 

legal advice was introduced by the Criminal Justice Act 1984, which specified the right to 

be informed of the right of access to a solicitor.124 The nature of this right incorporated the 

right to consult with one’s solicitor in private;125 however, the Courts have failed to 

recognise an express right to have a solicitor present in the interrogation room.126 

 

In Gormley, the Supreme Court called for the State to finally ‘organise its systems’ in 

regard to providing a meaningful right of access to a solicitor while in custody.127 The Court 

adopted a comparatively broader approach than was seen in previous case law and held 
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that a suspect is entitled to legal advice prior to being questioned by Gardaí.128 In looking to 

case law from the ECtHR and the U.S Supreme Court, the Court noted that procedural 

guarantees were typically applied from the time an arrest is made, which includes the right 

to have access to legal advice prior to questioning.129 Clarke J. held that the right of early 

access to a solicitor was a component of the right to a fair trial in due course of the law; 

therefore one also has a right not to be interrogated without having had the opportunity 

to consult with one’s requested solicitor.130 The Court further concluded that it is essential 

that these matters be regulated by the Irish legislature, ‘in order to vindicate the right to 

legal advice.’131 While this case marked a turning point in the courts’ attitude towards the 

right of access to a solicitor, it stopped short of establishing a right to have a solicitor 

present during questioning as this was not an issue raised by the parties.132   

 

Following the Supreme Court’s ruling in Gormley, the Director of Public Prosecutions 

issued a circular to allow for the presence of solicitors during questioning where such 

advice was requested by the detained individual. Then, one year later, a Code of Practice 

was issued on behalf of the Gardaí,133  followed by Guidelines issued by the Law Society of 

Ireland,134 to facilitate the presence of a solicitor during questioning. Within the Garda 

Code, it is stated a suspect should not be interviewed prior to receiving legal advice, 

‘except in wholly exceptional circumstances,’ or save in the case that the suspect expressly 

waived this right.135 The Code further recognised that following Gormley, it is now 

necessary to permit the presence of a solicitor during questioning where this has been 
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requested by the suspect.136 The role of the solicitor in this regard is to monitor the 

interview, and to intervene where appropriate to seek clarification, challenge improper 

questioning, advise a client not to reply or to request the suspension of the interview.137 In 

contrast, the Guidelines issued to solicitors performing this role are comparatively broader, 

and include the need for solicitors to monitor the detainee’s demeanour and their health 

during long interviews.138 Solicitors are also advised to monitor interview tactics used by 

the Gardaí to illicit information, for example questions like ‘you need to help yourself here’ 

and ‘we want to try and help you’ are recognised as tactics aimed to provide inappropriate 

reassurance to the suspect in an effort to disarm them.139 While neither document is legally 

binding, they hold persuasive merit and must be seen as a very positive move in the 

direction towards respecting the rights of suspects in custody. To secure the presence of a 

solicitor going forward, legislation is needed to give effect to the role of the solicitor and 

strengthen the rights of persons in custody. 

 

Despite the move towards allowing solicitors to attend the interview, it is somewhat 

surprising that recent figures on the take-up would suggest the majority of suspects are 

choosing to waive this right.140 Approximately 7% of suspects had their solicitor present 

during questioning in 2015, with a slight increase to 8% in 2016.141 While this demonstrates 

an improvement in terms of ensuring the right of access to a solicitor, and in turn the right 

of access to justice more broadly, the figures suggest that more work needs to be done to 

address the reasons behind this low take-up, including awareness-raising and enhancing 

public knowledge on the right to have a solicitor present and providing training to both 

members of the Gardaí and solicitors in facilitating this right.142 
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Following the decision in Gormley, and the directions provided by the DPP in relation to 

the attendance of solicitors during questioning, it appeared that suspects could have a 

solicitor present at all times during their interrogation.143 However, a recent Supreme Court 

decision in the case of DPP v Doyle, would appear to roll back the right to have a solicitor 

present during interview.144 While in the circumstances of this case the suspect was not 

denied access to a solicitor, and had never requested that the solicitor be present during 

the interviews, he later attempted to assert this right at trial. This proved difficult for two 

reasons; first, the right to have a solicitor present did not exist at the time of this 

investigation.145 The appellant in this case was arrested and interrogated in 2009, before 

the ruling in Gormley and the subsequent circular issued by the DPP.146 Secondly, even if 

the court’s decision in Gormley was seen to permit the attendance of solicitors during the 

interrogation, this was at best a right mentioned as obiter dicta,147 – and therefore, not 

binding upon later courts.  

 

The Court acknowledged the important weight attached to the jurisprudence of the ECtHR 

in Gormley, but Charleton J. stated that ‘there is no decision of the European Court of 

Human Rights stating that there must be a solicitor in the room during the time when a 

person is being questioned by police in relation to a crime.’148 Indeed, in considering Article 

6 of the ECHR, and in particular Article 6(3)(c) on the right to receive legal assistance, the 

ECtHR have adopted a cautious approach in considering access to legal advice during police 

custody.149 However, the recent ruling in the case of Salduz v Turkey, the Grand Chamber 

confirmed that access to a lawyer during the pre-trial process is required, unless there are 

compelling reasons to restrict such access.150 It was held that in order for Article 6 to 

remain sufficiently ‘practical and effective’, access to a lawyer should be provided from the 
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moment of the first interview with a suspect.151 In particular, it was acknowledged that the 

‘crucial moments’ arise in the beginning of criminal proceedings, during the first stages of 

the investigation, which in turn may determine the outcome of the proceedings.152 Having 

regard to the vulnerability of persons in custody, it was held that the only way to 

compensate for this is to ensure the assistance of a lawyer, who can help to ensure respect 

for the individual’s right not to incriminate himself.153 In their ruling, which was later 

approved by the Irish Supreme Court in Gormley, the Grand Chamber held ‘[t]he rights of 

the defence will in principle be irretrievably prejudiced when incriminating statements 

made during police interview without access to a lawyer are used for a conviction.’154 

However, the Courts ruling in the subsequent Doyle case would appear to be a 

disappointingly narrow reading of the decision in Salduz;155 nevertheless members of the 

Court did signal their willingness to find in favour of such a right for solicitors to attend 

interviews in future cases.156 

 

The current status of the right to have a solicitor present during garda interviews is 

therefore unclear following the Courts’ ruling in Doyle. Nevertheless, while the court 

refused to recognise the existence of such a right in law, the recent guidelines produced by 

the DPP, the Gardaí and the Law Society would appear to signal an acceptance or a 

willingness to recognise a suspect’s right of access to a solicitor during questioning. This is 

arguably one of the most important procedural guarantees afforded to suspects and is 
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even more important for suspects with disabilities. However, as outlined above, further 

work needs to be done to address the reasons for the low take-up of this right and 

legislation is also necessary to provide statutory recognition of such a right.   

 

6.4.2  The Pre-Trial Right to Silence 

 

As discussed above, persons with disabilities are especially vulnerable during the police 

interview as they are at an increased risk of self-incrimination. While the recent 

developments in respect of the right to have a solicitor present during garda questioning 

are to be welcomed, further concerns remain in regards to the number of inference-

drawing provisions in Irish law which allow Courts to draw inferences from a person’s 

silence.157 As Daly has commented, Ireland may be the first country to interfere with the 

right to silence in modern times, with incursions dating back to the Offences Against the 

State Act 1939 and the Constitution of the Irish Free State.158 While the right to silence, or 

the privilege against self-incrimination, is one of the most fundamental safeguards within 

the criminal justice process,159 the ability to draw inferences poses one of the greatest 

challenges to the rights and interests of suspects and in particular, suspects with 

disabilities.  
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Although the right to silence is widely recognised as a basic right for all suspects who are 

arrested, it is even more necessary in respect of persons with disabilities who are perhaps 

more likely to experience infringements of this right. Once an individual has been arrested, 

they ‘cannot be compelled to speak against his/her own interest under official questioning 

by the police.’160 However, as addressed in section 6.2 above, previous research indicates 

that persons with disabilities are more suggestible than others, are more likely to confess 

to crimes they did not commit, and have a desire to please those in positions of authority, 

especially police officers.161 Such behaviours enhance the vulnerability of suspects with 

disabilities, as they may choose to waive their right to remain silent, without fully 

understanding the implications for doing so. In the context of inference drawing 

provisions, the situation becomes even more challenging and complex, as they may not 

understand the operation of such provisions and the admissibility of adverse inferences at 

trial, in respect of persons who have chosen to remain silent. 

 

In such cases where it is necessary to invoke inference drawing provisions, there are a 

number of safeguards outlined in law, for example, any inference drawn cannot be the 

sole or main basis for a conviction. Moreover, an inference cannot be drawn unless the 

accused was told of the consequences of their failure to account and given the opportunity 

to consult a solicitor.162 Therefore, Gardaí are required to inform the suspect, in a language 

they understand, of their intention to invoke the inference provisions and remind suspects 

of their right to remain silent.163 This involves explaining the relevant inference provision, 

including their effect (i.e. alert the suspect that if they wish to remain silent, this silence 

may have consequences and may later be used as evidence at trial), and that the garda 

reasonably believes the facts link the suspect to the offence in question.164 
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Northern Ireland’ (2004) 6(4) International Journal of Police Science & Management 247, 254. 
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 The Criminal Justice Act 2007. 
163

 See Garda Code of Practice 2015 (Fn. 133), para 7.1. 
164

 Ibid. 
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 In light of the seriousness of such inference provisions, it is recognised in the Garda Code 

of Practice that all suspects should be afforded access to legal advice prior to an adverse 

inference interview.165 The Guidelines issued by the Law Society in relation to the role of a 

solicitor during garda interviews also outline the role of the solicitor in this regard, and 

state that solicitors may need to advise their clients that, in the event inference provisions 

are being invoked, the effect of the right to silence should be explained.166 Of course, in this 

regard, it must also be acknowledged that solicitors attending the garda station may be 

unaware of the individual’s disability or may not have the necessary skills or experience to 

identify signs of disability, including signs of psychosocial disabilities. During the pre-

interview consultation, it is imperative that solicitors are alert to any signs or indications of 

vulnerability and in such an event where the suspect chooses to disclose their disability, 

they should be advised of the importance of alerting the Gardaí. In respect of adverse 

inference interviews, it is even more important that the solicitor ensures the individual 

suspect understands the nature of their right to remain silent, and the arising implications 

of such silence at trial. 

 

The existence of inference drawing provisions indicates that there is no absolute right to 

silence in Ireland.167 While a suspect cannot be forced to answer, their refusal in certain 

circumstances may be used as evidence in their trial.168 Therefore, the rules and 

procedures relating to the use of silence must be explained clearly to every suspect, both 

before and during garda interviews.  

 

 

                                                      
165

 Ibid: ‘The opportunity to draw an adverse inference from a suspect’s silence or refusal to comment will 
not however apply if the suspect has not been afforded a reasonable opportunity to obtain legal advice.’ 
166

 Law Society Guidelines 2015 (Fn. 134), 11. 
167

 The European Court of Human Rights has also considered the nature of adverse inferences and have 
established a clear link between the right to silence and the right to legal advice. In Murray v UK (1996) 22 
E.H.R.R. 29, the European Court held that the right to silence is not an absolute right, inferences could be 
drawn from the accused’s silence, however, the court proceeded to state that ‘it is of paramount importance 
for the rights of the defence that an accused has access to a lawyer at the initial stages of police 
interrogation.’ 
168

 Criminal Justice Act 2006, s. 72(A) (as inserted by the Criminal Justice (Amendment) Act 2009), now 
permits inferences to be drawn at trial directly from a failure to answer any question material to the 
investigation of an offence of participating in or contributing to any activity of a criminal organisation. 
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6.5  Recommendations for the Realisation of the Rights of Suspects 

with Disabilities during the Interview Process 

 

Throughout this Chapter, and the thesis more generally, a number of barriers have been 

identified within the Irish pre-trial process for suspects with disabilities. An important step 

towards addressing these barriers is to prioritise training and awareness-raising among 

Gardaí to be able to identify signs or symptoms of disability. Arguably, the identification of 

vulnerable suspects and in particular, their psychological vulnerabilities, is even more 

important within the context of the Garda interview. Certain interview techniques or 

approaches may be unsuitable for vulnerable persons and could in turn influence their 

responses. Therefore, this research acknowledges the impact of psychological differences 

and the issues which can arise during the interview if due consideration is not given to the 

persons’ disability or vulnerability.  

 

Indeed, recognising psychological vulnerabilities and the differences between individuals is 

an important part of human diversity and is recognised within the General Principles of the 

CRPD.169 This is also closely connected with the human rights model of disability, as 

discussed in Chapter 3, which recognises the existence of impairment as part of one’s 

overall identity.170  Specifically, the human rights model recognises the implications of 

one’s own impairment as opposed to focusing solely on the physical environment as per 

the social model.171 By recognising the existence of impairment, this enables police officers 

to put supports in place for the individual – thereby enabling the person to participate on 

an equal basis with others during their investigation and questioning. This is even more 

imperative in the case of serious crimes, which can have long lasting consequences for the 

person if they are convicted and found guilty.  

 

 

 

                                                      
169

 CRPD, Article 3(d): ‘Respect for difference and acceptance of persons with disabilities as part of human 
diversity and humanity.’ 
170

 Chapter 3, section 3.4.1. 
171

 Chapter 2, section 2.2.2. 
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The principle of reasonable accommodation also recognises the existence of impairment, 

as it requires States to recognise the characteristics relating to disability and to make 

adjustments as necessary.172 Such accommodations may include a different style of 

questioning in cases involving persons with a perceived disability and ensuring access to 

legal representation at all times. If we reflect on the case of Dean Lyons, the report 

acknowledged the lack of accommodations made to support the suspect during 

questioning, despite a number of junior Gardaí expressing doubts as to his behaviour and 

the reliability of his confession. There is, therefore, a clear need to provide training and 

awareness-raising to Gardaí to identify persons with disabilities in their custody, as this is 

essential for the realisation of the rights contained within the CRPD, including the rights of 

equality and non-discrimination (Article 5) and dignity and integrity (Article 17). This 

section will outline the main recommendations to address the existing barriers for persons 

with disabilities during the interview process. 

 

6.5.1 Strengthening Procedural Safeguards 

 

The provision of access to a solicitor for vulnerable suspects is key to recognising and 

securing their rights in criminal justice settings, and should be provided (unless the 

individual has expressly chosen to waive this right) regardless of whether the individual is 

under formal arrest, or has attended the station on a voluntary or informal basis. A key 

policy priority should therefore be to introduce an express right of access to a solicitor 

during questioning, and to outline the role and responsibilities of solicitors in attending the 

interviews.  

 

 

 

 

                                                      
172

 See Lisa Waddington, ‘EU Disability Anti-Discrimination Law: the UN CRPD, reasonable accommodation 
and CJEU Case Law’ (Academy of European Law Conference on Discrimination on the grounds of disability: 
Reasonable accommodation, December 2014) <http://www.era-
comm.eu/oldoku/Adiskri/07_Disability/2014_Dec_WADDINGTON_EN.pdf> accessed 7

 
April 2018: 

‘Reasonable accommodation recognizes the relevance of “impairment” - if one ignores the impact of an 
impairment, and treats a person with a disability in exactly the same way as one treats a person without a 
disability, a de facto situation of inequality will arise.’ 

http://www.era-comm.eu/oldoku/Adiskri/07_Disability/2014_Dec_WADDINGTON_EN.pdf
http://www.era-comm.eu/oldoku/Adiskri/07_Disability/2014_Dec_WADDINGTON_EN.pdf
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As the CRPD and its jurisprudence are still in its infancy, it is useful to look to the right to 

legal representation within Europe. In 2013, the European Commission introduced a 

number of proposals to strengthen procedural safeguards for suspects and accused 

persons. Of these proposals, a Directive on the Right of Access to a Lawyer in Criminal 

Proceedings was adopted by the European Parliament and the Council of the European 

Union,173 alongside non-binding Recommendations on procedural safeguards for 

vulnerable persons.174 Unfortunately, Ireland has not yet opted in to the Directive and as of 

now, it is unclear when/if we will. Within the Recommendations, the Commission outline 

the procedural rights of all vulnerable suspects and most importantly, they provide that 

appropriate measures should to be taken ‘to ensure that vulnerable persons have access 

to reasonable accommodations taking into account their particular needs when they are 

deprived of liberty.’175 This follows the ratification of the CRPD by the European Union in 

2010,176 and underpins the importance of ensuring reasonable accommodations to all 

persons with disabilities in line with Article 2 and Article 5 of the Convention.177 An 

example of the supports or accommodations listed in the Recommendations includes the 

provision of an appropriate adult to accompany the individual during police interviews.178 

While these Recommendations are not binding, they do hold persuasive merit and should 

be regarded as an influential source of information in regard to enhancing the rights of 

vulnerable persons in custody.  

 

                                                      
173

 Directive of the European Parliament and of the Council on the right of access to a lawyer in criminal 
proceedings and on the right to communicate upon arrest (Directive 2013/48/EU). 
174

 European Commission Recommendation, Recommendations on procedural safeguards for vulnerable 
persons (Commission Recommendation 2013/C 378/02) <https://eur-lex.europa.eu/legal-
content/EN/TXT/HTML/?uri=CELEX:32013H1224(02)&from=en> accessed 2 July 2018. [Hereafter The 
Recommendations 2013]. 
175

 Ibid, section 3.14. 
176

 European Commission Vice‐President Reding, EU ratifies UN convention on disability rights (Press Release 
5 January 2011) <http://europa.eu/rapid/pressReleasesAction.do?reference=IP/11/4> accessed 3 July 2018. 
177

 JUSTICIA European Rights Network, ‘Interim Position Paper on Vulnerable Suspected and Accused Persons 
in Criminal Proceedings Reform Presented by the European Commission on 27 November 2013’ (December 
2013) 10-11 
<http://eujusticia.net/images/uploads/pdf/Interim_JUSTICIA_Paper_on_Vulnerable_Suspected_and_Accuse
d_Persons.doc> accessed 2 July 2018. 
178

 The Recommendations (Fn. 174), para 9. 

https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32013H1224(02)&from=en
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32013H1224(02)&from=en
http://europa.eu/rapid/pressReleasesAction.do?reference=IP/11/4
http://eujusticia.net/images/uploads/pdf/Interim_JUSTICIA_Paper_on_Vulnerable_Suspected_and_Accused_Persons.doc
http://eujusticia.net/images/uploads/pdf/Interim_JUSTICIA_Paper_on_Vulnerable_Suspected_and_Accused_Persons.doc
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Further impetus to strengthen the procedural rights and guarantees of suspects also arise 

following the ECtHR’s ruling in Salduz.179 Following this ruling, the UK Supreme Court 

considered the issue of pre-trial legal advice in the case Cadder v Her Majesty’s 

Advocates.180  

 

In the wake of Cadder, Scotland introduced new legislation which provides for the 

attendance of solicitors during questioning.181 Of note, the Act provides for compulsory 

attendance for solicitors in cases involving children and suspects with a mental disorder.182 

Mandatory attendance for solicitors during police questioning, such as this new Scottish 

provision, would address many of the problems for persons with psychological 

vulnerabilities during the pre-trial interview, however as will be discussed below, such a 

provision arguably contravenes Article 12 of the CRPD. 

 

(i) Defining the Role of the Solicitor 

 

Going forward, there is a clear need to implement legislation which recognises the right of 

suspects to have a solicitor present during garda interviews and defines the main 

responsibilities of the solicitor in performing this role. It is especially necessary to 

determine whether the solicitor should play the role of a passive observer, or if they can 

play a more active role in which they are entitled to challenge questions and interrupt the 

Gardaí to advise their client.  

 

                                                      
179

 The ruling in Salduz (Fn. 150) is said to have ‘caused legal earthquakes’ around Europe according to 
Dimitrios Giannoulopoulos, ‘Strasbourg Jurisprudence, Law Reform and Comparative Law: A Tale of the Right 
to Custodial Legal Assistance in Five Countries’ (2016) 16(1) Human Rights Law Review 103. 
180

 Cadder v Her Majesty’s Advocates [2010] U.K.S.C. 43, para 48. In his ruling, Lord Hope referred to the 
jurisprudence of the ECtHR and held that ‘Contracting States are under a duty to organise their systems in 
such a way as to ensure that, unless in the particular circumstances of the case there are compelling reasons 
for restricting the right, a person who is detained has access to a lawyer before he is subjected to police 
questioning.’ 
181

 Criminal Justice (Scotland) Act 2016. 
182

 Ibid, s. 33: ‘A person may not consent to being interviewed without having a solicitor present if— (a)the 
person is under 16 years of age; (b)the person is 16 or 17 years of age and subject to a compulsory 
supervision order, or an interim compulsory supervision order, made under the Children's Hearings 
(Scotland) Act 2011, or (c)the person is 16 years of age or over and, owing to mental disorder, appears to a 
constable to be unable to— (i)understand sufficiently what is happening, or (ii)communicate effectively with 
the police.’ 
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The most pressing concern at the moment is the lack of training to solicitors in attending 

and advising clients during an interrogation.183 This is even more concerning in the context 

of suspects with disabilities, as solicitors (like the Gardaí) are not trained medical 

professionals and therefore may be unable to recognise the signs or symptoms of persons 

with disabilities. Indeed, this point has been made by the Law Society of Ireland, in their 

practice notes on Advising a Mentally Disordered Client, in which it is stated that the 

fundamental problem for solicitors is recognising the signs of illness.184 In many cases, it is 

noted that solicitors are likely to have experienced cases in which the Gardaí failed to 

notice or acknowledge signs of such illnesses, ‘through, no doubt, benign oversight.’185 The 

Law Society makes a number of recommendations for solicitors who have been called to 

advise persons in custody: 

 

Bearing in mind their lack of formal training in medicine, solicitors should be alert 

to symptoms exhibited in thought, speech or action of the detained person. If 

concerns arise, instructions should be taken from the detainee as to whether they 

are currently under medical care or on medication. It is perhaps advisable to be as 

diplomatic as possible in this questioning, as many such detainees are not anxious 

that their disability comes either to the attention of their advisor or indeed the 

Gardaí.186 

 

In such cases where the solicitor has concerns regarding the mental health of a person in 

custody, they are advised to inform the individual concerned and recommend the client to 

instruct them to alert the Gardaí and seek medical intervention.187 During any such 

examinations by a doctor, the solicitor is advised to be present as jurisprudence suggests 

                                                      
183

 Training is currently being offered on a voluntary basis by the Law Society in conjunction with Dublin City 
University, as part of a wider European project, SUPRALAT, which aims to strengthen suspects rights in pre-
trial proceedings through practice-oriented training.  To date, almost 50 solicitors have completed this 
training. See Law Society of Ireland, ‘SUPRALAT Garda station solicitor training-Leitrim’ < 
https://www.lawsociety.ie/productdetails?pid=1432> accessed 2 July 2018. 
184

 Law Society of Ireland, ‘Advising a Mentally Disordered Client’ (Criminal Law Committee 
Mental Health Subcommittee, 2009) <https://www.lawsociety.ie/Solicitors/Practising/Practice-
Notes/Advising-a-Mentally-Disordered-Client/#.Wzo0vNhKiCQ> accessed 3 July 2018. 
185

 Ibid.  
186

 Ibid.  
187

 Ibid: ‘The client should be advised that it is not proposed to discuss the case with the gardaí, merely their 
state of health. The obligation will then be on the gardaí to organise a medical examination.’ 

https://www.lawsociety.ie/productdetails?pid=1432
https://www.lawsociety.ie/Solicitors/Practising/Practice-Notes/Advising-a-Mentally-Disordered-Client/#.Wzo0vNhKiCQ
https://www.lawsociety.ie/Solicitors/Practising/Practice-Notes/Advising-a-Mentally-Disordered-Client/#.Wzo0vNhKiCQ
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that admissions made to a doctor may be admissible as evidence.188 Solicitors are also 

encouraged to keep careful records, particularly in such cases where the Gardaí have 

refused to secure a medical examination on the request of a solicitor.189 As discussed in the 

previous Chapter, the right to receive access to medical care in custody is of the utmost 

importance, therefore it is essential that new legislation provides that in such cases where 

a solicitor raises concerns as to their client’s health or wellbeing, the Member in Charge of 

the station should make arrangements to facilitate access to a medical practitioner as soon 

as possible. Interestingly, the Garda Code of Practice on Access to a Solicitor makes 

reference to cases in which a solicitor raises an issue in relation to the fitness of their client 

to be interviewed.190 In these circumstances, the services of Professor Harry Kennedy of 

the Central Mental Hospital in Dundrum, are available to the medical practitioner if further 

advice is needed in respect of suspects with psychosocial disabilities.191  

 

(ii) Securing Access to Legal Advice: Practical Considerations 

 

Despite recent moves to permit the attendance of solicitors during the garda interrogation, 

the low take-up rates among suspects would suggest that further work is necessary to  

determine the obstacles and factors at play. For example, in the case of suspects with 

disabilities, they may be unaware of the importance of the right to a solicitor and choose 

to waive this right, perhaps because of their desire to please the interviewing gardaí. 

Persons with disabilities may also experience difficulties in exercising their right to legal 

advice in a meaningful way; for example, by researching and nominating the names of a 

solicitor to the Gardaí, or by securing the presence of a solicitor in advance of attending 

the station (such as where they have been requested to attend voluntarily).192 These 

concerns underpin the importance of the obligation to provide reasonable 

accommodations to persons with disabilities to enable them to realise their rights set out 

                                                      
188

 Ibid. 
189

 Ibid: ‘Further down the line, as is now well established, the possibility exists that an issue at trial of 
contentious exchanges during the detention phase will fall to be ruled upon. That being so, it is incumbent 
upon the solicitor, not only for the sake of the client, but also for him/herself, to have a clear, accurate, dated 
and timed, contemporaneous record of events at the garda station.’ 
190

 Garda Code of Practice 2015 (Fn. 133), 9.  
191

 Ibid. 
192

 New South Wales Law Reform Commission, People with an Intellectual Disability and the Criminal Justice 
System (Report 80 1996) para 4.82. 
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in the CRPD, such as access to justice. In such cases where the Member in Charge becomes 

aware of one’s disability, it is imperative that they provide assistance to the individual 

suspect in respect of choosing an appropriate solicitor, especially in such cases where the 

individual is not able to assert this right for themselves.193 

 

Another area of concern is the lack of a duty solicitor scheme in Ireland, similar to that in 

operation in England and Wales.194 This point was made by Clarke J. in Gormley, wherein he 

noted the obstacles facing suspects who choose to exercise their right to legal advice.195 

The absence of such a scheme to provide 24 hour legal support in Ireland is most salient in 

the context of vulnerable suspects who may not be able to understand the meaning or the 

importance of the role of a solicitor.  However, it is also recognised that the attendance of 

a solicitor may not be enough to bridge the gap between the individual and the barriers 

within the criminal justice process. For persons with serious intellectual or psychosocial 

disabilities, they may require further supports such as the assistance of an interpreter or 

an appropriate adult who has experience of working within the disability sector to provide 

assistance. Access to such services, including the establishment of an appropriate adult 

service should also be provided within legislation to facilitate communication between the 

individual suspect, the Gardaí and the solicitor. 
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 Garda Code of Practice 2015 (Fn. 133), 4: ‘In the event that a suspect does not know or nominate a 
solicitor, but is seeking legal advice, it will fall to An Garda Síochána to contact a solicitor on his/her behalf. In 
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the station or some other factor, is likely to take a considerable time to arrive at the station.’ 
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 See Andrew Sanders and others, Advice and assistance at police stations and the 24 hour duty solicitor 
scheme (Lord Chancellor's Department 1989); Rosemary Pattenden and Layla Skinns, ‘Choice, privacy and 
publicly funded legal advice at police stations’ (2010) 73(3) The Modern Law Review 349. 
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 D.P.P. v Gormley (Fn. 127) para 10: ‘The State has not seen fit, as other States have, to provide for some 
system of duty solicitors, impartial and properly qualified and experienced, to advise a person in such 
circumstances. Therefore, it is for the arrested person to nominate his own solicitor. A solicitor is unlikely to 
be in his or her office at 6 or 7am, awaiting a call from a garda station. A solicitor contacted early in the 
morning is likely to be contacted (as in one of these cases) through some contact arrangement such as an 
out-of-hours number. He or she is then likely to have to put off his or her existing arrangements for the day: 
attending at the office to receive correspondence and sign outgoing correspondence; attending at Court; 
keeping appointments with clients; attending meetings with the lawyers for other parties, conferring with 
Counsel and generally attending to the work of a solicitor’s office. This may include the need to attend other 
persons in custody.’ 
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6.5.2 Recognising the Right to Refuse Supports 

 

This research has identified a number of barriers within the criminal pre-trial process in 

Ireland and has made a number of recommendations to address such barriers in the 

context of persons with disabilities, including the support of an appropriate adult and 

access to a solicitor during the interview. While it has been hypothesised that greater 

supports are necessary to enable suspects with disabilities to participate on an equal basis 

with others, one must also have regard to an individual suspect’s right to refuse supports.  

 

The right to refuse supports has been recognised by the CRPD Committee as an integral 

component of Article 12.196 In their Concluding Observations regarding Armenia, the 

Committee noted that the provision of both procedural, gender and age-appropriate 

accommodations should be provided on the basis of free-choice and preference of persons 

with disabilities.197 Therefore, although Article 12 extends the right of all persons with 

disabilities to utilise supports to assist them in making decisions, it also affords them the 

right to exercise legal capacity without the help of supports.198 This is in keeping with the 

non-discrimination provision safeguarded within the Convention under Article 5.199 As 

such, while suspects with disabilities should be afforded access to supports to enable them 

to participate on an equal basis with others, they should also be allowed to decline any 

such support if this decision is made on the basis of free and informed consent. Thus, 

persons with disabilities are afforded the same rights to take risks and make mistakes as 

persons without disabilities.200  
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 General Comment on Article 12 (Fn. 120), para 29(g): ‘The person must have the right to refuse support 
and terminate or change the support relationship at any time’. 
197

 CRPD/C/ARM/CO/1, para 22. 
198

 This is acknowledged in General Comment on Article 12 (Fn. 120), para 18: ‘at all times, including in crisis 
situations, the individual autonomy and capacity of persons with disabilities to make decisions must be 
respected’. 
199

 CRPD, Article 5(2). 
200

 General Comment on Article 12 (Fn. 120), para 22. A number of cases from the European Court of Human 
Rights have affirmed the right of suspects to waive their right to legal representation for example, provided 
that this decision is made freely and unequivocally. Tarasov v Ukraine (App. No. 17416/03) (Unreported, 
ECHR 31October 2013), para 93: ‘The Court further reiterates that a waiver of a right guaranteed by the 
Convention – in so far as it is permissible – must not run counter to any important public interest, must be 
established in an unequivocal manner, and must be attended by minimum safeguards commensurate to the 
waiver’s importance.’ 
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Nevertheless, this writer acknowledges the tension that the Convention creates in this 

area. While the right to make and have ones decisions respected is now one of the most 

well-known rights safeguarded by the Convention, it may jeopardise the fairness of ones 

investigation if they choose not to avail of supports to assist them. This may include basic 

minimum procedural rights afforded to all suspects, including the right of access to a 

solicitor; but it may also include the right of access to accessible information or the support 

of an appropriate adult. There is also a concern that persons with disabilities may be more 

likely to waive their rights due to a desire to co-operate with the police in order to speed 

up the process,201 feelings of innocence,202 police coercion or being misled into a false sense 

of security by police,203 or for reasons such as a lack of experience of being arrested as 

previous studies have found that persons who have no prior records are more likely to 

waive their rights than those who have previous experience of the criminal process.204  

 

While it is necessary to have regard to these challenges and concerns, it must also be 

acknowledged that ‘States parties have an obligation to respect, protect and fulfil the right 

of all persons with disabilities to equal recognition before the law.’205 As such, all suspects – 

including suspects with disabilities, have the right to choose whether they wish to avail of 

supports and such decisions should be respected by the Gardaí. In such cases where an 

individual has decided to waive their rights, and this decision has been made freely and 

without undue influence, it is imperative that the interviewing gardaí remind the suspect 

that they have the right to change their mind at any stage of the interrogation.206 In such 

an event, the Garda Code of Practice provides that the Member in Charge ‘will ensure that 

the solicitor chosen is contacted without delay.’207  
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 Saul Kassin and Rebecca Norwick, ‘Why People Waive Their "Miranda" Rights: The Power of Innocence’ 
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 214 

6.6  Conclusion 

 

An individual’s responses to police questioning may be influenced by a number of factors, 

not least their ability to give a reliable account of the events or because of the way in 

which they were questioned.208 At the core of the police interview is the secrecy in which it 

is usually conducted.209 This is even more problematic in Ireland, as the right to have a 

solicitor present during questioning remains unclear. This Chapter argues that a broad 

approach must be taken in regards to access to justice under Article 13. To do so, States 

Parties must consider both procedural guarantees and reasonable accommodations 

necessary to enable persons with disabilities to participate on an equal basis with others. 

By ensuring reasonable accommodations (such as access to an appropriate adult) and 

strengthening existing procedural guarantees, suspects with disabilities will be in a better 

position to participate as equal with others and to assert their right to a fair trial.

                                                      
208

 Henry and Gudjonsson 2003 (Fn. 12), 242. 
209

 As the U.S. Supreme Court noted in the seminal case of Miranda v Arizona (1966) 384 U.S. 436: 
‘…[i]nterrogation still takes place in privacy. Privacy results in secrecy and this in turn results in a gap in our 
knowledge as to what in fact goes on in the interrogation rooms.’  
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CHAPTER 7 

CONCLUDING DISCUSSION 

 

7.1 Introduction 

At the outset of this research, it was noted that Ireland has now become the last country in 

the European Union to ratify the UN Convention on the Rights of Persons with Disabilities.1 

In March 2018, the Irish Minister of State for Disability Issues, Finian McGrath T.D., made a 

commitment to use the Convention to ‘better equip and resource people with disabilities 

to improve their quality of life.’2 However, there is a long way to go in terms of realising 

this commitment and to ensuring compliance with the Convention generally, and 

especially within the criminal justice system.  

In this thesis, the barriers to justice for persons with disabilities within the pre-trial process 

were explored through the lens of a disability rights-based approach. Throughout the 

discussion, it has been argued that the CRPD, and specifically Article 13, can be used as a 

blueprint to consider the barriers to justice which prevent persons with disabilities from 

accessing justice on an equal basis with others. It has been suggested throughout this 

thesis that by applying the rights, principles and objectives of the Convention (such as 

reasonable accommodation, respect for diversity and inclusion, and awareness-raising) 

within the context of the pre-trial criminal process, suspects with disabilities would be 

better equipped and enabled to participate in the process on an equal basis with others.  

This Chapter will reflect on the preceding Chapters and the barriers which persons with 

disabilities encounter when they come into contact with the pre-trial criminal process as 

suspects of crime. It then considers practical recommendations for law and policy reform 

to ensure compliance with the CRPD.  

 

                                                      
1
 See Chapter 1, 1. 

2
 Finian McGrath T.D., ‘Ratification of the United Nations Convention on the Rights of Persons with 

Disabilities’ (7 March 2018) <http://www.finianmcgrath.ie/?p=14242> 7 June 2018. 

http://www.finianmcgrath.ie/?p=14242
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7.2 Reviewing the Aims and Objectives of this Study 

One of the aims of this thesis was to consider if and how the Convention on the Rights of 

Persons with Disabilities could offer insights into criminal justice law and policy reform. As 

stated in Chapter 3, the Convention, on the back of the disability rights movement, has 

significantly altered the legal and political landscape pertaining to the rights of persons 

with disabilities. While there has been much written about the implications of ratifying the 

Convention with respect to civil legislation, there is comparatively little information 

available about how the Convention effects (if at all) the criminal justice process. The 

overall objective of this thesis was to fill this void and examine the potential ways in which 

the CRPD could be used as a blueprint for criminal justice reform, specifically as a means to 

address the barriers to justice for persons with disabilities within the pre-trial process. As 

discussed throughout this thesis, persons with disabilities are particularly vulnerable 

during this stage of the criminal justice system due to a number of factors, including a lack 

of training and awareness-raising among police officers, difficulties in identifying persons 

with “hidden disabilities”, and a lack of procedural and/or reasonable accommodations to 

enable persons with disabilities to participate in their case on an equal basis with others.  

 

This research required the adoption of an interdisciplinary approach to bring together the 

many relevant fields including human rights law, disability rights, criminal justice, criminal 

procedure, and the law of evidence. Moreover, an interdisciplinary approach was also 

necessary to understand the historical, cultural, legislative, and procedural influences as 

well as contexts which play a role in shaping the current pre-trial process and the 

treatment of suspects therein. This is best evident within Chapter 2, which sought to 

provide an historical account of the ways in which the State began to play an increasingly 

prominent role in the lives of people with disabilities. This context is especially relevant for 

the purpose of this thesis as the police were afforded specific powers to detain individuals 

within asylums and institutions, thereby illustrating the longstanding history of police 

involvement in the lives of people with disabilities in Ireland. Following the de-

institutionalisation movement in the 1960s (as discussed in Chapter 4), evidence suggests 
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that the rates of persons with disabilities in contact with the police have considerably 

increased, with police officers subsequently earning the moniker “psychiatrists in blue.”3 

  

The CRPD of course mandates access to justice, non-discrimination, awareness raising and 

training, and all of these issues are hugely relevant in the context of the pre-trial process - 

which is one of the most important stages of the criminal justice system, and the one 

where an individual is most alone. Issues such as the manner of the arrest, interrogation 

methods and the right to bail were discussed using a disability rights-based perspective 

and it was found that there is considerable potential for the CRPD to be applied to inform 

law and police reforms in these areas. For example, the relevance of the CRPD is clearly 

evident in regards to the right to be informed (in a language you understand) of the 

reasons for the arrest,4 the right of access to bail,5 the right to the receive access to 

healthcare in custody,6 and the right to integrity at all times.7 While it is acknowledged that 

police officers are not expected to have all the necessary skills to be able to communicate 

with all persons (regardless of language or disability), all officers should be obliged to make 

reasonable adjustments to their everyday policing procedures, including the use of written 

notes, gestures or the use of pictures to ensure accessible communication, and facilitating 

access to a medical professional, a support person and/or a solicitor as soon as possible. 

 

Throughout the discussion, the author has identified a broad number of ways in which the 

traditional criminal justice process discriminates against persons with disabilities, by failing 

to put in place any accommodations to support persons with greater needs. For example, 

traditional police practices such as the use of identification parades, traditional 

interrogation techniques and the typical use of handcuffs could present far greater 

complications to persons with disabilities than other suspects leading to potential 

disadvantage, stigmatisation and other mistreatment. It is argued that, based on the 

current information available, reforms are necessary in the Irish pre-trial process both in 

terms of legislative changes to give effect to greater procedural rights (i.e. legislative 

                                                      
3
 Robert Menzies, ‘Psychiatrists in blue: Police apprehension of mental disorder and dangerousness’ (1987) 

25(3) Criminology 429. 
4
 CRPD, Article 21 and see Chapter 4, section 4.3.3. 

5
 CRPD, Article 14 and see Chapter 5, section 5.7.2. 

6
 CRPD, Article 25 and see Chapter 5, section 5.3. 

7
 CRPD, Article 17. 
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pronouncement of the right to have a solicitor present throughout interview), reasonable 

accommodations to persons in custody (i.e. the service of an appropriate adult) and 

greater emphasis on training and awareness-raising amongst all members of the Gardaí. 

Such a multifaceted approach would ensure respect for the diversity of persons who come 

into contact with the criminal pre-trial process and further ensure compliance with the 

CRPD. 

7.3  Recommendations 

 

The issues raised throughout this thesis give rise to a number of recommendations for 

reform within the Irish pre-trial process. Alongside the text of the CRPD, the jurisprudence 

of the UN Committee, international examples of best practices and reports of international 

human rights organisations and police organisations, it has been argued that a disability 

rights-based approach can dismantle existing barriers within the criminal justice system for 

persons with disabilities. While it is necessary to ratify the Convention and give effect to its 

provisions including Article 13, it is also recognised that legislative reform alone is 

insufficient to ensure access to justice. Wider reforms are also necessary to consider the 

range of barriers in place within the pre-trial process, including attitudinal barriers held by 

police officers. This section reiterates the main recommendations as discussed within the 

preceding Chapters. 

 

This thesis has provided a deeper insight into the range of structural barriers within the 

criminal pre-trial process for suspects with disabilities. Of note, Chapter 6 considered a 

number of essential guarantees and safeguards, such as the right to receive legal advice 

and the right to remain silent. As discussed, the right to have a solicitor present during 

questioning has yet to be recognised within Ireland, notwithstanding the importance of 

this right. This issue is even more worrying in respect of suspects with disabilities as 

research has shown them to be more suggestible and at risk of providing false confessions.  
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The second recommendation proposed within this thesis relates to the appropriate adult 

safeguard. While the provision of procedural guarantees such as the attendance of a 

solicitor during questioning is perhaps the most pertinent, it is also necessary to consider 

what reasonable accommodations are required to enable communication between the 

police conducting the investigation and the suspect. In this regard, it is argued that an 

appropriate adult service, similar to England and Wales, should be introduced within 

Ireland to provide supports to persons within police custody. As discussed in Chapter 5, the 

main impetus for this arises out of the innate complexity of the pre-trial process and the 

multiplicity of barriers which exist therein for suspects with disabilities. An appropriate 

adult may become involved early in the process, during the arrest and interview, to 

provide assistance to the individual suspect and help them to understand the complicated 

process. Ensuring appropriate systems, services and support for suspects with disabilities, 

such as the provision of an appropriate adult safeguard, should be a priority going forward 

in light of Ireland’s ratification of the CRPD to ensure compliance with Articles 5 and 13.  

 

The third recommendation relates to training and awareness-raising for all members of the 

Gardaí. Challenging false stereotypes or preconceived views about psychosocial disability, 

in particular, poses one of the most difficult tasks with regard implementing a right-based 

culture among the Gardaí. The problem of “attitudinal barriers” was highlighted in a report 

entitled ‘Access to Justice for People with Disabilities as Victims of Crime in Ireland’, which 

was published in 2012.8 According to the authors of this study, the attitudes and 

dispositions of police officers, as gatekeepers to the criminal justice system, can greatly 

impact the experience of an individual victim seeking legal redress.9 While this report 

specifically considering the status of the vulnerable victim in Irish law, this finding applies 

equally to suspects with disabilities, who are also at an increased risk of being stigmatised 

on the basis of their disability. As frontline agents of the justice system, all Gardaí should 

undergo regular training, with a view to learning about the importance of early 

identification, alternative interrogation methods and how best to facilitate the needs of 

suspects with disabilities. Essentially, it has been argued that incorporating greater human 

                                                      
8
 Claire Edwards, Gillian Harold and Shane Kilcommins, Access to Justice for People with Disabilities as Victims 

of Crime in Ireland (University College Cork 2012) 59 <http://nda.ie/nda-files/Access-to-Justice-for-People-
with-Disabilities-as-Victims-of-Crime-in-Ireland1.pdf> accessed 4 June 2018. 
9
 Ibid. 

http://nda.ie/nda-files/Access-to-Justice-for-People-with-Disabilities-as-Victims-of-Crime-in-Ireland1.pdf
http://nda.ie/nda-files/Access-to-Justice-for-People-with-Disabilities-as-Victims-of-Crime-in-Ireland1.pdf
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rights protections and disability awareness programmes, in line with Article 13 of the 

CRPD, can potentially address the systemic, institutional and attitudinal barriers within the 

justice system for all persons with disabilities. While the existing module offered to new 

Trainee Gardaí at Templemore is to be welcomed, further training programmes are 

necessary for existing Gardaí who qualified before this module was created. There is also 

an argument in favour of providing in-depth training to one member of every unit, similar 

to CIT training as discussed in Chapter 4. This would ensure that while all officers are 

equipped with the basic skills and knowledge in relation to persons with disabilities, there 

is at least on officer available to respond to crisis situations or who has the ability to 

identify signs or symptoms of persons with hidden disabilities. 

 

Finally, a cross-sector evaluation should be conducted within Ireland, as oftentimes the 

police station (and by extension, the criminal justice system), is used inappropriately for 

people in need of community supports and/or medical treatment. In this regard, the 

availability of a wide range of supports should be reviewed, as police officers may not be 

best equipped to deal with people experiencing personal distress.10 In 2006, a review 

carried out in Northern Ireland, the Bamford Review of Mental Health and Learning 

Disability, made a number of recommendations regarding the treatment of people with 

disabilities in the justice system.11 One of the recommendations stated that all people with 

learning difficulties and mental health problems, if detained within police stations, should 

be offered necessary support, treatment and care, and where appropriate would be 

redirected to suitable services.12 More recently in Ireland, diversion was highlighted as an 

important feature in the first interim report by the interdepartmental group to examine 

issues relating to people with mental illness in contact with the criminal justice system.13 

                                                      

10
 Lord Bradley, in his review, noted that although there is a high prevalence of mental disorder among those 

who present to the police, there is often a lack of service provision for this highly vulnerable group. See Lord 
Bradley, The Bradley Report: Lord Bradley’s review of people with mental health problems or learning  
disabilities in the criminal justice system (April 2009) 
<https://www.rcpsych.ac.uk/pdf/Bradley%20Report11.pdf> 3 June 2018. 
11

 The Bamford Review of Mental Health and Learning Disability, The Bamford Review of Mental Health and 
Learning Disability: Northern Ireland Forensic Services (Belfast October 2006) 15 < https://www.health-
ni.gov.uk/sites/default/files/publications/dhssps/Forensic%20Services%20Report.pdf> accessed 3 June 2018. 
12

 Ibid. 
13

 Interdepartmental Group to examine issues relating to people with mental illness who come in contact 
with the criminal justice system (First Interim Report, Department of Justice and Equality 2016) < 
http://justice.ie/en/JELR/interdepartmental-group-to-examine-issues-relating-to-people-with-mental-illness-
who-come-in-contact-with-the-criminal-justice-system_first-interim-report.pdf/Files/interdepartmental-

https://www.rcpsych.ac.uk/pdf/Bradley%20Report11.pdf
https://www.health-ni.gov.uk/sites/default/files/publications/dhssps/Forensic%20Services%20Report.pdf
https://www.health-ni.gov.uk/sites/default/files/publications/dhssps/Forensic%20Services%20Report.pdf
http://justice.ie/en/JELR/interdepartmental-group-to-examine-issues-relating-to-people-with-mental-illness-who-come-in-contact-with-the-criminal-justice-system_first-interim-report.pdf/Files/interdepartmental-group-to-examine-issues-relating-to-people-with-mental-illness-who-come-in-contact-with-the-criminal-justice-system_first-interim-report.pdf
http://justice.ie/en/JELR/interdepartmental-group-to-examine-issues-relating-to-people-with-mental-illness-who-come-in-contact-with-the-criminal-justice-system_first-interim-report.pdf/Files/interdepartmental-group-to-examine-issues-relating-to-people-with-mental-illness-who-come-in-contact-with-the-criminal-justice-system_first-interim-report.pdf
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Among the recommendations, this report advised that An Garda Síochána implement a 

diversion policy which could be used in cases involving adults with mental illness who may 

have committed a minor offence. This report also recommended a review of the 

implications of Ireland’s ratification of the Convention on the Rights of Persons with 

Disabilities with regard to existing criminal law, specifically the Criminal Law (Insanity) Act 

2006 and the Mental Health Act 2001. While these recommendations are welcomed and of 

course necessary, it is regrettable that this report (and existing research more broadly) has 

overlooked the difficulties for suspects with disabilities navigating the criminal process 

itself. This thesis has attempted to fill this void to provide a realistic overview of the 

barriers for persons with intellectual and psychosocial disabilities from the initial point of 

contact with the police, through to their interrogation and their right to bail.  

7.4 Final Reflections 

Notwithstanding the potential for tangible law and policy reform and the scope to realise 

the rights of persons with disabilities, it is necessary to recognise a number of challenges 

and practical issues which arose within the context of this research. First, it is important to 

acknowledge the lack of statistical information available within the Irish criminal justice 

system, including the number of people who are arrested annually. While limited 

information is available in regard to the number of people with disabilities within the Irish 

prison population (see Chapter 1), there is considerably less information available in 

relation to the pre-trial process which makes it difficult to assess the true nature of the 

problem within Ireland. Going forward, there is a case for greater monitoring within the 

criminal justice system. Article 31 of the CRPD, for example, addresses the need for States 

Parties to collect data and statistics in order to monitor the implementation of the CRPD.14 

Therefore, a clear policy priority should be for An Garda Síochána to conduct, and make 

available, yearly reports which document the number of persons who have been taken 

                                                                                                                                                                   

 

group-to-examine-issues-relating-to-people-with-mental-illness-who-come-in-contact-with-the-criminal-
justice-system_first-interim-report.pdf> accessed 4 June 2018. 
14

 CRPD, Article 31(1): ‘States Parties undertake to collect appropriate information, including statistical and 
research data, to enable them to formulate and implement policies to give effect to the present Convention. 
The process of collecting and maintaining this information shall: (a) Comply with legally established 
safeguards, including legislation on data protection, to ensure confidentiality and respect for the privacy of 
persons with disabilities; (b) Comply with internationally accepted norms to protect human rights and 
fundamental freedoms and ethical principles in the collection and use of statistics.’ 

http://justice.ie/en/JELR/interdepartmental-group-to-examine-issues-relating-to-people-with-mental-illness-who-come-in-contact-with-the-criminal-justice-system_first-interim-report.pdf/Files/interdepartmental-group-to-examine-issues-relating-to-people-with-mental-illness-who-come-in-contact-with-the-criminal-justice-system_first-interim-report.pdf
http://justice.ie/en/JELR/interdepartmental-group-to-examine-issues-relating-to-people-with-mental-illness-who-come-in-contact-with-the-criminal-justice-system_first-interim-report.pdf/Files/interdepartmental-group-to-examine-issues-relating-to-people-with-mental-illness-who-come-in-contact-with-the-criminal-justice-system_first-interim-report.pdf
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into custody, the breakdown of this number (in terms of gender, age, nationality and the 

presence of disability – if known or suspected) and furthermore, the number of people 

who were released or charged. Such transparency would allow policy-makers and 

researchers to better understand the operational practices of An Garda Síochána and the 

trends within our justice system relating to offending and criminal behaviour.  

 

There is a concern that many reported crimes committed by people with disabilities 

remain untried as decisions not to investigate or prosecute are made by the Gardaí and the 

Director of Public Prosecutions on the basis of disability/mental illness. This raises several 

concerns from an administration of justice perspective, as the suspect does not get the 

opportunity to prove their innocence. There are many practical difficulties which arise on 

foot of this concern, particularly from a non-discrimination perspective, as the CRPD 

prevents all forms of discrimination on the basis of disability.15 Therefore, in interpreting 

the Convention strictly, decisions not to prosecute on the grounds of disability are no 

longer permissible. There is also an argument that as Article 12 recognises the legal 

capacity of all persons equally (as discussed in Chapter 3, all persons with disabilities can 

be held accountable (i.e. culpable) for their actions on an equal basis with others. The 

existence of reasonable accommodations and procedural guarantees (such as the right to a 

solicitor), may therefore dissuade Gardaí from making decisions not to prosecute an 

individual due to the existence of their disability as they will be afforded all necessary 

supports and accommodations to participate on an equal basis with others. While there is 

a much larger debate needed in relation to the questions raised by Article 12 and the 

arising implications in respect of the criminal law, it is important to recognise how the 

existence of a disability could impact the ultimate decision or approach taken in regard to 

whether the case should be prosecuted or not.  

 

 

 

 

 

                                                      
15

 CRPD, Article 5.  
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One of the most difficult challenges within policing (and the criminal law more generally), 

is how to strike a balance between respecting the rights of the suspect and the rights of 

the victim and the public interest.16 In recent years, there has been an increased focus on 

rights of victims of crime in Ireland.17 Of note, a number of reforms and accommodations 

have been introduced in favour of the victim, such as the EU Victims’ Directive,18 and the 

Criminal Justice (Victims of Crime) Act 2017, which gave domestic effect to that Directive 

and introduced a range of legislative protections for victims of crime in Ireland.19 Among 

these protections are the right to information in an accessible manner,20 and provision for 

a victim to be accompanied by a legal representative when making a complaint to the 

Gardaí.21 This is in stark contrast to the protections which exist for suspects of crime at 

present, particularly in regards to the right to have a solicitor present during questioning. 

This thereby creates an imbalance within the criminal justice system in Ireland, whereby 

victims of crime have the right to have a solicitor present, but suspects do not. 

 

There is, admittedly, a further balance to be struck in criminal law, and in policing more 

specifically; that of respecting the rights of the accused person, and public safety, more 

generally. For instance, there is an argument which needs to be considered in respect of 

the “dangerousness” criterion, which allows gardaí to detain an individual if they are a risk 

to themselves or others.22 While this may amount to a deprivation of liberty based on the 

existence of a disability under Article 14 of the CRPD, this may need to be balanced against 

the interests of society. This debate can be contrasted with a similar, ongoing debate, 

                                                      
16

 This is best illustrated in the Irish context by the existence of the non-jury Special Criminal Court in Ireland 
and the restrictions on the right to bail. The existence of the Special Criminal Court has come under repeated 
scrutiny by international human rights bodies for its failure to observe due process rights, but, to this day it 
continues to be used – with a second court in effect from 2016 to deal with the backlog of cases. The tension 
between the seemingly competing public interest and the rights of suspects/defendants may be the ultimate 
obstacle to reform within the pre-trial and trial process in Ireland. 
17

 Department of Justice, Equality and Law Reform, ‘A Human Rights Approach to Policing’ (Irish Council for 
Civil Liberties Seminar, 4 March 2003): The then Minister of State at the Irish Department of Justice, stated 
that ‘the very purpose of police powers is to vindicate the human rights of victims or potential victims of 
crime and the wider rights of society.’ 
18

 Directive 2012/29/EU of the European Parliament and of the Council of October 2012 establishing 
minimum standards on the rights, support and protection of victims of crime, and replacing Council 
Framework Decision 2001/220/JHA. 
19

 The Act was commenced in part on 27th November 2017. 
20

 Criminal Justice (Victims of Crime) Act 2017, s. 7. Interestingly, section 7(1)(a) provides that the gardaí must 
offer the victim information in relation to services providing support, such as appropriate specialist services 
(including psychological support services) and any such services offering alternative accommodation. 
21

 Ibid, s. 14(2). 
22

 As discussed in Chapter 5, section 5.7.2. 
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regarding the offending rates among remand prisoners.23 It is difficult to traverse these 

tensions; however, greater investment in community treatment programmes and 

supported living arrangements could arguably prevent the individual from coming into 

contact with the criminal justice system in the first place. For those who commit a criminal 

offence, especially minor offences, all options in regard to restorative justice programmes 

should be considered as a preference for all suspects, specifically persons with disabilities. 

For those who have committed serious offences, or for those who have repeatedly 

committed criminal acts, a range of support services (such as an appropriate adult) should 

be available to allow the individual to navigate the maze of the criminal justice system and 

enable them to participate on an equal basis with other suspects. 

 

One unfortunate but unavoidable challenge of the research process was the lack of access 

to An Garda Síochána and their training or interrogation materials. As an organisation, the 

Gardaí generally refuse access to researchers. On this occasion, clearance was granted to 

the researcher to conduct a field visit of a Garda Station and conduct several interviews. 

Unfortunately, access to a station was not in fact facilitated in the end and only two gardaí 

agreed to be interviewed, indicating the inherent difficulties in accessing such information. 

Further Freedom of Information Requests elicited a limited insight into the training of the 

Gardaí, but no substantial information on the nature of the training and education was 

received. While these issues speak to the renowned lack of transparency within the Gardaí, 

it is envisioned that there may be further avenues for research in this area in the future. 

The researcher aims to build upon the relationship with the Garda Research Office in order 

to conduct further fieldwork in the future. 

 

 

                                                      
23

 See Seán McCárthaigh, ‘One in eight crimes last year carried out by people on bail’ Irish Examiner (Cork, 24 
April 2017) <https://www.irishexaminer.com/ireland/one-in-eight-crimes-last-year-carried-out-by-people-
on-bail-448549.html> accessed 23 June 2018; Conor Lally, ‘Analysis: Debate on denying prisoners bail is over 
before it begins’ The Irish Times (Dublin, 14 October 2015) <https://www.irishtimes.com/news/crime-and-
law/analysis-debate-on-denying-prisoners-bail-is-over-before-it-begins-1.2390676?mode=sample&auth-
failed=1&pw-origin=https%3A%2F%2Fwww.irishtimes.com%2Fnews%2Fcrime-and-law%2Fanalysis-debate-
on-denying-prisoners-bail-is-over-before-it-begins-1.2390676> accessed 23 June 2018.  
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7.5 Going Forward: Recommendations for Further Research 

 

As addressed throughout the preceding Chapters, there are a plethora of barriers within 

the criminal justice process which actively discriminate against persons with disabilities 

and in turn, prevent them from exercising their rights on an equal basis with others. While 

this thesis has highlighted and addressed these issues, there are several other avenues for 

further research to explore these individual barriers to justice and examine how the 

Convention can be used to address them. For example, further research could consider the 

label of dangerousness and the legal powers afforded to gardaí to detain persons due to a 

perceived risk of danger to themselves or others.24 The CRPD embodies a new approach to 

disability studies and offers a new blueprint for States Parties to recognise the rights of 

persons with disabilities, in theory and in practice. Therefore, going forward, it could prove 

influential and have practical application in many areas of criminal law reform.  

 

Previous research has considered the meaning of policing, the role of the police within 

society and the changing nature of modern policing in recent times.25 However, questions 

still remain regarding the role and the responsibilities of the police during interactions with 

vulnerable citizens and whether the nature of policing itself, can be regarded as a barrier 

to justice. In particular, there are a number of concerns in relation to the extent of police 

powers and discretion during the pre-trial investigative stage of the criminal justice system 

with respect to ensuring the objective of law and order. The ability to detain individuals 

based on a perceived risk that they may pose a danger to themselves or others, which is 

currently mandated under Irish mental health law, highlights the extensive powers given to 

police officers to intervene in situations involving persons with disabilities.26 It also 

highlights the importance of exercising police discretion, which is an important part of 

everyday policing, but could reveal discrimination or perceived bias against persons with 

disabilities and/or mental health illnesses.  

                                                      
24

 See Appendix 3, 2. 
25

 Robert Reiner, Chief Constables: Bobbies, Bosses, Or Bureaucrats? (Oxford University Press 1991); Robert 
Reiner, The politics of the police (University of Toronto Press 1992); P.A.J Waddington, Policing Citizens: 
Police, Power and the State (Routledge 1998) and P.A.J. Waddington, Calling the Police: The Interpretation Of, 
and Response To, Calls for Assistance from the Public (Avebury 1993).   
26

 Mental Health Act 2001, s. 12. 
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It is therefore necessary to consider the nature of policing in Ireland with respect to 

disability awareness and the response to disability-related matters. In the absence of 

formalised cross-sectoral supports between the Gardaí and mental health services, 

coupled with the current backlog within the Irish health service generally in respect of 

mental health care, the Gardaí are being forced to respond to persons experiencing crisis 

situations as there are no alternatives. Consequently, mental health emergencies have 

become a policing problem within this country and members of the Gardaí will continue to 

operate as street corner psychiatrists or psychiatrists in blue. A cross-sectoral study should 

be conducted going forward to establish how gardaí can be supported in performing this 

role with a view towards establishing a formal relationship between the Gardaí and mental 

health services. A key policy priority should therefore be to explore alternatives for the 

Gardaí, aside from resorting to effecting an arrest or admitting a person to hospital, in 

cases concerning people with psychosocial disabilities.  

7.9 Conclusion 

 

Throughout this thesis, a range of issues have been uncovered which require further 

research and analysis. The aim of this discussion was to examine if and how the 

Convention on the Rights of Persons with Disabilities can be used to influence reform of 

the criminal justice system. The aim of the UN Convention on the Rights of Persons with 

Disabilities is to protect and promote the rights of all persons with long term disabilities 

and to dismantle existing societal barriers which discriminate against persons with 

disabilities. In keeping with this ethos, the rights outlined in the Convention are 

comparatively broader than other human rights treaties and can be open to interpretation 

in a wide variety of contexts, including criminal justice. A holistic reading of the Convention 

is needed for any analysis of the rights contained therein, and within the context of this 

thesis there are a number of provisions referred to throughout; specifically, Article 8, 

Article 9, Article 12, Article 13 and Article 14.  
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In conclusion, this research expanded on the existing research on the UN Convention on 

the Rights of Persons with Disabilities and applied its rights and principles within the 

context of the pre-trial criminal justice system. While the context of this research 

concerned the Irish laws and processes specifically, the discussion and application of the 

rights and principles outlined in the Convention could also be considered to address 

existing barriers to justice within other States Parties to the CRPD. It is one of a few studies 

exploring the nature of Article 13 specifically from the perspective of persons suspected of 

crime and their treatment while in police custody. As such, this research sheds new light 

on the plethora of issues and barriers encountered by suspects from their initial point of 

contact with the police, through to their interrogation and release. This is also one of the 

very few studies documenting the relationship between the Gardaí and suspects with 

disabilities, and thus it offers a new perspective on the difficulties experienced by both 

parties during their interactions with each other.  

 

To conclude, the author recognises that the responsibility is not, and should not be, on 

members of An Garda Síochána to accommodate and respond to persons experiencing a 

mental health crisis or to persons in distress. Undoubtedly, the rate with which persons 

with disabilities and particularly mental health issues are coming into contact with the 

police is due to wider social and political shortcomings, such as the lack of investment in 

healthcare, community treatment and social housing. Until such issues have been 

addressed, persons with disabilities will most likely continue to come into contact with the 

criminal justice system, and as such, Gardaí will need to be able to respond to their needs 

and be able to identify signs and symptoms of distress. Article 13 can therefore prove 

beneficial in this regard, as it creates an impetus among all States Parties to provide 

training to all agents of the criminal justice system. Going forward, a key priority on behalf 

of the CRPD Committee and States Parties should be to consider the ways in which the 

CRPD can influence real and meaningful criminal justice reforms which accommodate all 

persons equally.  
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