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Abstract
In her early work, the feminist legal scholar Erika Rackley uses the image of Ronald Dworkin’s superjudge
Hercules to shed light on the experience of the woman judge and on law and adjudication in the liberal
legal order. She sees Hercules as representing the judge ‘who inhabits our legal imagination’, and as con-
juring up problematic notions of unimpeachable wisdom, detached neutrality and super-humanism. This
paper assesses Rackley’s argument in light of the feminist judgments scholarship that has emerged in the
meantime. It contests Rackley’s claim that Hercules, or what he represents, is a patriarchal influence in the
real world of law, and argues that he might instead be understood to accommodate, or even to encourage,
principled evolutions in law along the lines of those suggested by the feminist judgments literature. This
assessment is done mainly through the lens of Stokes v CBS Clonmel, a judgment of the Irish Supreme
Court concerning indirect discrimination that was later the subject of a feminist judgment in the
Northern/Irish Feminst Judgments volume. The broader aim of this assessment is to interrogate the
insights and implications of feminist judgments scholarship.

The paper is in four parts. Part 1 places feminist approaches to adjudication in broader theoretical con-
text. Part 2 considers Dworkin’s theory of adjudication and Rackley’s critique. Part 3 sets out the approach
taken by both the real-world and feminist judges in the Stokes case. Part 4 critiques Rackley’s take on
Hercules in light of the approach adopted in those judgments and draws on preceding analysis to inter-
rogate the insights and implications of feminist judgments scholarship.

Keywords: Feminist judgments projects; adjudication; Erika Rackley; Ronald Dworkin; judge Hercules; constructive
interpretation; indirect discrimination; legal theory; Olivia Smith

1. Context

How do judges decide cases? How should they decide them? What does how they decide them say
about the nature of law? These vexed questions have been revisited through the various feminist judg-
ments projects in recent years, building upon other movements and theoretical schools over the past
century in particular.1 Of the predecessor approaches, feminist legal scholarship is most commonly
associated with legal realism and critical legal studies. For the realists and the Crits Q2, assessment of
judgments in cases reaching appellate courts betrays law’s character as the contingent outcome of
innumerable ideological battles at the heart of the community, where those battles have been won
by rich or otherwise advantaged people.2 Judges are thought to reach their conclusions based on

© The Author(s), 2020. Published by Cambridge University Press

1See for example R Hunter et al Feminist Judgments: From Theory to Practice (Oxford: Hart Publishing, 2010); H Douglas
et al Australian Feminist Judgments: Righting and Rewriting Law (Oxford: Hart Publishing, 2015); M Enright et al Northern/
Irish Feminist Judgments Project: Judges’ Troubles: The Gendered Politics of Identity in Irish and Northern Irish Courts
(Oxford: Hart Publishing, 2017).

2See M Freeman Lloyd’s Introduction to Jurisprudence (London: Sweet & Maxwell, 8th edn, 2008) pp 985–1034, 1209–1284.
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instinctive preferences formed at the outset; they pitch their analyses at levels that enable them to draw
on rules, and on interpretations of those rules, that facilitate those conclusions. Law is politics, but
with a deceitfully respectable cloak.

The realist and critical theses are troubling insofar as they might be thought to expose the ways in
which the ‘liberal legal order’ (so-called) rests on fanciful notions of neutrality and non-arbitrariness.3

They conflict with formalist conceptions of law with their ‘reverence for the role of logic and math-
ematics and a priori reasoning’.4 Crits and feminists argue that such conceptions – despite their having
fallen out of favour among specialists – continue to seep into the minds of law students and often pre-
vail in societal understandings of law and legal process.5 Textbooks in contemporary legal modules
introduce big liberal ideas that are widely and sometimes thoughtlessly proclaimed by lawyers: reason-
ableness; equality before the law; the rule of law, and so on. Law students are quickly made familiar
with statute law; with different sources of statutes and the hierarchies between them; with a half dozen
canons of statutory interpretation.6 They are introduced to the distinction between the ratio decidendi
and obiter dictum: judges, they are told, are bound by precedent; they apply the laws that others
make.7 In this climate, lawyers could be forgiven for adopting a more reassuring conception of law
as a vast but organised body of rules, mechanically applied in case after case.

This rules-oriented conception resonates with what the feminist scholar Carol Gilligan described in
her 1982 opus In a Different Voice as the ‘ethics of justice’ mode of moral reasoning.8 Prompted by a
concern to scrutinise the methodology employed by psychologist Lawrence Kohlberg in work that had
claimed that men were capable of reaching higher levels of moral development than women, Gilligan’s
research led her to identify this as one of two modes of moral reasoning. Whereas the other – the
‘ethics of care’ mode – is more context-oriented and holistic, the ‘ethics of justice’ mode is mechanical,
with the agent reasoning in deductive ways from abstract principles or rules, and seeking definitive
conclusions. Finding it more prevalent among boys, Gilligan associates it with the 11-year-old
‘Jake’. The 11-year-old ‘Amy’ meanwhile – in keeping with her emphasis on context – is inclined
towards elaborating the relevance of relationships, and is less concerned with conclusiveness.

Even prior to the wave of feminist judgments projects – and despite concerns around its supposed
essentialising of men and women – feminist legal scholars had begun to draw on Gilligan’s work in
their critiques of liberal legalism, arguing that legal structures and discourse are informed by Jake-type
modes of reasoning.9 Cases take a rigidly adversarial form: evidence is either admissible or inadmis-
sible; litigants either win or lose. The argument seemed particularly applicable at the site of adjudica-
tion where, feminists argued, Amy-like reasoning is dismissed as intuitive and unreliable. As we shall
see in the section that follows, Erika Rackley made a particularly effective version of the argument with
reference to myth and fairy tale. Like Hans Christian Andersen’s little mermaid, the woman judge
must trade her voice for acceptance in the liberal legal world: she must ‘shed her difference and fit
the fairy tale’ – where the fairy holds that judges in the liberal order set aside their own politics, experi-
ences, and even selves, on appointment to the bench.10

3For a critique of the reductive use of the notion of ‘liberal legalism’ in critical legal and feminist legal scholarship see J
Coleman and B Leiter ‘Determinacy, objectivity and authority’ (1993) 142(2) University of Pennsylvania Law Review 549 at
551–553.

4Freeman, above n 2, p 985.
5See D Kennedy A Critique of Adjudication (Harvard University Press, 1997) chs 9–11.
6See F Bennion Understanding Common Law Legislation (Oxford: Oxford University Press, 2001) p 2.
7On the general theme see S Veitch et al Jurisprudence: Themes and Concepts (Routledge, 2007) pp 92–95.
8C Gilligan In a Different Voice – Psychological Theory and Women’s Development (Cambridge: Harvard University Press,

1982, reprint 1993).
9Gilligan has defended her thesis from these criticisms around essentialism; see C Gilligan ‘Letter to Readers, 1993’ in the 1993

reprint of the book. For an interesting critique see R Hunter ‘Deconstructing the subjects of feminism: the essentialism debate in
feminist theory and practice’ (1996) 6 Australian Feminist Law Journal 135. See also E Rackley ‘From Arachne to Charlotte: an
imaginative revisiting of Gilligan’s “In a Different Voice”’ (2007) 13 William & Mary Journal of Women & Law 751.

10See E Rackley ‘Representations of the (woman) judge: Hercules, the little mermaid, and the vain and naked Emperor’
(2002) 22(4) Legal Studies 602 at 602.
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It subsequently informed the approaches taken, and the goals identified, in much of the feminist
judgments literature. In an introductory chapter to the UK Feminist Judgments volume, Rosemary
Hunter identifies ‘including women… in terms of writing women’s experiences into legal discourse…’
as among her ‘seven criteria for judging like a feminist’.11 She refers to feminist judges’ disposition to
‘reason from context and the reality of women’s lived experience’ and to ‘make individualised rather
than categorical or abstract decisions…’12 In an equivalent chapter in the Northern/Irish Feminist
Judgments, the co-editors suggest that feminist judges might ‘ask “the woman question” and focus
on the gendered effects of apparently “neutral” liberal legal constructs and practices, and/or challenge
gender bias in legal doctrine and judicial reasoning’.13

In the wake of this wave of scholarship, it is timely to reflect on its insights and implications. Should
it be understood as a foundational challenge to the liberal legal order: as concerned not only with
exposing its myths, but – following Carol Smart’s call to arms in Feminism and the Power of Law –
with prompting those persuaded by its merits to ‘avoid the siren call of law’ altogether, disengaging
from and even actively railing against what is deemed an innately patriarchal discourse?14 Or has it
more modest aims such as generally integrating feminist insights into conventional legal discourse?
This paper takes the approach of revisiting of Rackley’s depiction of Dworkin’s Hercules with the
aim of shedding light on these questions, and on feminist judging more generally. Do feminist judges,
contra Hercules, impose ideology from beyond law’s black letter rules, concsiously dissenting from lib-
eral legal process (and, by extension, from the basic foundations of the liberal legal order)? Or might it
be that feminist judges, like Hercules, retrieve better, richer meaning from within those black letter
rules, thereby promoting the non-dominating potential or even essence of those rules (and, by exten-
sion, helping realise the essential justness of liberal legal ideals)? We begin the inquiry with a look at
Dworkin’s theory of adjudication, and at Rackley’s critque.

2. Hercules

Dworkin’s account of adjudication might be understood as having emerged with an eye on demon-
strating the essential incoherence of two schools of thought, and as having then developed by way
of response to the incoherence of a third.15 First, law-as-rules formalists were wrong to ignore law’s
inescapably interpretive nature. Judges could not be thought of as robotic rule-appliers. Secondly,
legal positivists were wrong to overlook the ways in which moral values were an inescapable part of
the process of adjudication; judges couldn’t but draw on moral ideals to make sense of the rules
that they were tasked with applying. Then, in response to the third category of thinkers: the legal rea-
lists and critical legal scholars were wrong to think that judges simply worked from their own prefer-
ences; that they were not bound by the rules at least in certain and important ways. In Taking Rights
Seriously, Dworkin illustrates this with reference to Riggs v Palmer.16 Here, the judges were faced with
the beneficiary of a will who had murdered the testator, his misfortunate grandfather, apparently in
order to expedite his inheritence. The difficulty was that the black letter rules on testamentary succes-
sion did not include any provision that blocked such a beneficiary from taking the inheritence. The
criminal rules of murder applied, as the grandson found out to his cost, but, on the face of the
‘hard data’ of legal doctrine – the legislation, the case law and the black letter rules emanating

11R Hunter ‘An account of feminist judging’ in Hunter et al, above n 1, pp 32–36.
12Ibid, p 35.
13M Enright et al ‘Introduction: troubling judgment’ in Enright et al, above n 1, p 8.
14C Smart Feminism and the Power of Law (London: Routledge, 1989) p 160.
15R Dworkin Taking Rights Seriously (Cambridge: Harvard University Press, 1978); R Dworkin Law’s Empire (Oxford:

Hart Publishing, 1986).
16Riggs v Palmer 115 NY 506 (1989). See Dworkin Taking Rights Seriously, above n 15, pp 23–45; Dworkin Law’s Empire,

above n 15, pp 15–20.
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from other such recognised sources – the will was not obviously invalid.17 Yet the majority on the
court found against the murderer on the succession question.

Was it just that the judges went beyond the law to find and apply what was the right moral answer,
filling in what a legal positivist might see as a ‘gap’ in the law? No, Dworkin insisted.18 They pursued
what was their inescapably interpretive task, discovering principles implicit in the legal system that
explained and made sense of the black letter rules that applied to the case. Various (and often com-
peting) principles were at play, including one around the idea that ‘no person shall profit from his own
wrong’, and another around the idea that ‘the enactments of the legislature should be enforced accord-
ing to their clear wording’. The judges could not consult particular legal sources in order to identify
the deeper principles, but neither could they make them up from thin air. Rather, judges in this case –
as in all ‘hard cases’ – identify principles that best fit with and justify the black letter legal rules. As he
presents it in Law’s Empire, judges decide such cases by ‘trying to find, in some coherent set of prin-
ciples about people’s rights and duties, the best constructive interpretation of the legal doctrine of their
community’.19 They engage in an analysis and justification of legal doctrine in a particular domain and
reconcile it with a broader analysis and justification of the entire legal system. In Riggs, this interpretive
enterprise led them to clarify that the statutory rules on succession were subject to an implicit excep-
tion precluding a murderer from inheriting under his victim’s will.

As for Judge Hercules, he is not to be thought of as separate from this theory of adjudication.20

Rather, he is a device intended by Dworkin to shed light on it. Drawing on his ‘superhuman skill,
learning, patience and acumen’,21 Hercules does in a complete and self-conscious way what mortal
judges do ‘instinctively’ and ‘in a much less methodical way’.22 Whereas real-world judges reason
‘from the inside-out’ or ‘from more specific problems to broader and more abstract ones’ (that is,
from the relevant legal rules out towards broader justifications of those rules), Hercules reasons
‘from the outside-in’.23 Before he sits on his first case, he builds ‘a gigantic “overarching” theory
for all seasons’. He can establish an understanding of ‘what justice and fairness require; what freedom
of speech, best understood, means; whether and why it is a freedom particularly worth protecting…’
and so on. He can ‘weave all that and everything else into a marvelously architectonic system’ such that
when a case comes to be decided he is ‘very well prepared’.24 He can then readily identify principles
that ‘fit with’ and ‘justify’ – and that therefore explain or make sense of – the relevant legal rules. In
each case he decides, therefore, he effectively constructs a moral and political theory for the whole legal
and political order that casts the black letter rules in their best moral light.

Dworkin’s theory, just like those of the realists and Crits, has troubling implications. In keeping
with the ‘Hercules’ epithet, it presents the judge as a powerful agent, shifting law in new directions
in accordance (or partly in accordance) with the moral and political theory that she finds most per-
suasive. Yet it seems to chime in certain ways with how judges in higher courts decide cases: the appar-
ently legal disagreements that split courts can often seem to reflect deeper disagreement at the level of
political theory. We must not take an unduly narrow view of what represents philosophical reasoning

17As the judges put it in their majority judgment, the relevant statutes, ‘if literally construed…give this property to the
murderer’. See Dworkin Taking Rights Seriously, above n 15, p 23.

18Dworkin Law’s Empire, above n 15, pp 15–20.
19Dworkin Law’s Empire, above n 15, p 255.
20I take this to be an uncontroversial claim. It is sometimes suggested that Dworkin de-emphasised Hercules in later work

as he came to see it as tending to lead critics astray. If so, he did so only by mentioning him less in books and articles pub-
lished in the 2000s. He refers extensively to Hercules, and approvingly, in Law’s Empire (1986). He refers to him less exten-
sively, although again approvingly, in Justice in Robes (2006). In all instances, as I understand it, he treats Hercules as part of
his theory of adjudication more generally. See in particular his discussion under the heading ‘Hercules and Minerva’ in R
Dworkin Justice in Robes (Cambridge: Harvard University Press, 2006) pp 53–57. For analysis of the shifts in Dworkin’s
thinking between Taking Rights Seriously and Law’s Empire, see Coleman and Leiter, above n 3, at 633–634.

21Dworkin Taking Rights Seriously, above n 15, p 105.
22Dworkin Law’s Empire, above n 15, pp 264–265.
23R Dworkin Justice in Robes (Cambridge: Harvard University Press, 2006) p 54.
24Ibid.
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here: as Stephen Guest argues, the fact that real world judges do not consciously engage in argument at
the level of political theory, or express themselves in the vernacular of academic philosophers, should
not in itself be taken to count against Dworkin’s theory of adjudication.25

Dworkin insisted, of course, that his theory could hardly be further from those of the realists and
Crits.26 He presented law as an integrated and coherently evolving body of rules and principles rather
than as the contingent outcome of intense ideological battles. Adjudication is not a political enterprise
governed by the intuitive preferences of judges. Rather, judges write their judgments as co-authors of a
chain novel might write their particular chapter.27 Just as a would-be author of the next season of The
Crown cannot write the royal family out and present a cartoon about a foolish cat and a winning
mouse, judges must bring through interpretations of legal rules that those rules bear. They retrieve
meaning from within the body of rules and principles that comprise the law, rather than impose
their own preferred meaning from beyond law’s empire – as we consider again in Part 4.

Among Dworkin’s feminist critics, Erica Rackley homes in on Hercules, in a series of articles pub-
lished as the feminist judgments volumes were beginning to emerge.28 Although conceding that he
takes account of the discretion that judges undeniably have, Rackley sees Dworkin’s theory as ‘ultim-
ately a staunch attempt to defend the notion of judicial constraint’, and Hercules as a ‘more jazzed-up
version’ of the formalist or positivist accounts in which judges are conceived as robotic rule-appliers.29

She suggests that ideas around Hercules’s ‘detached neutrality’ and ‘detached impartiality’ are perva-
sive in contemporary liberal legal culture. Yes, everyone knows that real-world judges cannot and do
not, in Rackley’s phrase, ‘dispense justice [like Hercules] from the coolness of Mount Olympus’.30 But
that does not mean that the myth does not have a ‘normative pull’, or ‘operative effects’, in the real
world of law.31 It penetrates the imaginations of lawyers and judges. They strive to live up to an
ideal that is both impossible and damaging. It is impossible because judges cannot but bring their
own humanity and experiences to bear in their adjudication. It is damaging in that, insofar as it
encourages judges to rein in their own humanity and experiences and to hide the ways in which
they actually do bring them to bear, it diminishes their adjudicative capacity.32 They fail to account
adequately for the inescapable connections, as Robin West would have it, between care, empathy
and justice.33 Relatedly – and recalling Gilligan’s ideas around Amy-like reasoning – it means that
women judges (perhaps feminist judges?) are encouraged to suppress their own voices and selves
on appointment to the bench. In Rackley’s words:

… not only does the judge who inhabits our legal imagination remain a superhero, he is also a
super-man. The woman judge cannot easily step into his shoes – or wear his bespoke super-hero
suit. The image of the superhero judge restricts our vision and curtails our imagination and, in
doing so, suppresses the emergence of counter images, perpetuating the exclusion and margin-
alisation of ‘the other’. The judge must leave his ‘self’ behind and smother the polyvocality of
otherness when the judicial mantle and monophonic voice are assumed. Thus, far from embra-
cing diversity, the image of the judge compels its repression and, in the process, gender is both

25S Guest Ronald Dworkin (Stanford University Press, 3rd edn, 2012) pp 84–85.
26Dworkin Law’s Empire, above n 15, pp 266–275.
27Ibid, pp 228–238.
28See Rackley, above n 10; E Rackley ‘When Hercules met the happy prince: re-imagining the judge’ (2005) 12 Texas

Wesleyan Law Review 213; E Rackley ‘Judicial diversity, the woman judge and fairy tale endings’ (2007) 27(1) Legal
Studies 74.

29Rackley, above n 10, at 615–616.
30Rackley (2005), above n 28, at 231.
31Rackley, above n 10, at 618; Rackley (2005), above n 28, at 220.
32For empirical studies that broadly support Rackley’s thesis, see for example H Sommerlad ‘Let history judge? Gender,

race, class and performative identity: a study of woman judges in England and Wales’ in U Schultz and G Shaw Gender
and Judging (Oxford: Hart Publishing, 2015). See also B Bogoch ‘Lawyers in the courtroom: gender, trials and professional
performance in Israel’ in the same volume.

33R West Caring for Justice (New York: NYU Press, 1997) as elaborated in Rackley (2005), above n 28, at 224–227.
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overlooked and reinforced. Thus, the judge who inhabits the legal imagination remains male, and
the woman judge is expected to make decisions as if she too had a voice – his voice – her sense of
her own incompleteness permanently threatening to secure and reinforce her denial, exclusion,
and mutated silence, as befits a perpetual other.34

Rackley goes beyond this to suggest Dworkin’s use of Hercules as ‘strategic’: that he consciously ‘har-
nesses the power of myth to capture and subsequently constrain the legal imagination’.35 As she sees it,
Hercules has been programmed by Dworkin to generate outcomes ‘consistent with the values and
premises of the particular political tradition he is there to serve and preserve’.36 He is thus a lead player
in the patriarchal liberal tradition, designed to marginalise and exclude. No doubt the particular super-
hero he chose – or the fact that he chose a super-hero at all – invites such a reading of Dworkin and
Hercules. However, while illuminating, Rackley’s account is ultimately problematic, as we consider in
later parts of this paper. First, we must turn from theory to practice.

3. Stokes

Stokes v CBS High School Clonmel involved a claim that the admissions policy of Clonmel CBS (an
all-boys post-primary school in County Tipperary, Ireland) breached the Equal Status Acts 2000–
2008, legislation that had been introduced by the Irish legislature to transpose various aspects of
the body of European equality law emerging in the wake of the Amsterdam Treaty.37 In circumstances
where there were 174 applicants for 140 places, the claimant, John Stokes – a member of the Irish
Traveller community – had missed out following a procedure governed by the school’s admissions pol-
icy. The claim was basically that a criterion in the school’s admission policy that gave preference to
applicants whose fathers were past pupils of the school indirectly discriminated against John
Stokes, as a member of the Irish Traveller community, in the context of historical discrimination
against that group and related patterns of low education and school attendance.

Stokes hinges on two questions. The first concerned the meaning of the legal ‘rule’ that was of most
immediate relevance. This was a rule in the Equal Status Acts addressing indirect discrimination. It
was concerned with instances where ‘an apparently neutral provision’ placed a ‘protected group’ at
a ‘particular disadvantage’.38 That the Irish Traveller community was a ‘protected group’ was not in
issue – the community was specifically designated as such by the legislation. That the school’s admis-
sions policy was an ‘apparently neutral provision’ was also not in issue insofar as it did not directly
target members of the Irish Traveller community. Hence this question centred on the appropriate
interpretation of the phrase ‘particular disadvantage’.

The second concerned what, specifically, might count as the allegedly discriminating provision in
the case. Although the admissions policy in general was in issue, it was the ‘father rule’ that was troub-
ling from the perspective of the protected group. The evidence – undisputed in the case – was that less
than 100 Irish Trallevers attended post-primary schools in Ireland in the period where the applicant’s
father was of school-going age.39 Because of their prevalance in schools across the country, such ‘par-
ent rules’ would tend to be problematic for Travellers in general. The complication was that under the
particular school’s admissions policy the ‘father rule’ ran in tandem with a ‘sibling rule’; that is, the
two sub-rules operated on an either/or basis. This latter rule provided that applicants whose siblings
attended the school would qualify automatically regardless of whether they satisfied the ‘father rule’.
Very often, if not usually, schools would not be over-subscribed, and so all applicants would be

34Rackley, above n 10, at 618.
35Rackley (2005), above n 28, at 218.
36Rackley, above n 10, at 616.
37Stokes v Christian Brothers High School Clonmel [2015] IR 509. For analysis of the Equal Status Acts see J Walsh Equal

Status Acts 2000–2011: Discrimination in the Provision of Goods and Services (Dublin: Blackhall, 2012).
38Equal Status Acts 2000–2008, s 3(1)(c).
39See O Smith ‘Christian Bros High School v Mary Stokes – judgment’ in Enright et al, above n 1, p 356.
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successful in that particular year. In any subsequent year where the school might be oversubscribed,
younger siblings of Traveller pupils/past pupils would thus automatically qualify. In practical terms,
this sibling sub-rule offset the extent to which the overall rule impacted on Travellers. They were
much more likely to satisfy the sibling than the father rule, and if they satisfied it, the father rule
did not appear to impose any burden on them.

The two questions interlap, of course, and analysis of the latter helps illustrate the slipperiness of
the overall concept of indirect discrimination. On one reading – insofar as the relevant part of the
admissions policy allows qualification on the basis of either the father or the sibling rule – the question
of whether the policy actually puts members of the Irish Traveller community at a particular disad-
vantage depends on how difficult it is for applicants from that community to qualify through either
sub-rule by comparison with non-Traveller applicants. Such an approach might be thought practical
and rational: it looks at the text in the relevant legal rule (‘particular disadvantage’); looks then at the
combination of sub-rules in the admissions policy through which applicants can qualify (father rule/
sibling rule), and compares the chances of Traveller and non-Traveller applicants in a mechanical way.
Alternatively, it is specifically the father rule that is problematic in light of the overall idea or context of
structural discrimination. That is, if indirect discrimination is concerned with the notion that the
access of any individual to a social good like a place in the local public school should not be governed
by historical patterns of discrimination, any assessment of indirect discrimination should apply to the
father rule on its own, in isolation from the sibling rule.

In addressing these questions in his judgment for the Supreme Court, Mr Justice Frank Clarke
(hereafter, Clarke J; as it happens, Clarke has since been appointed chief justice) begins with some
contextualisation, invoking the example of a minimum height rule in a job application and its dispar-
ate impact on women compared to men.. He does this partly to emphasise the group-oriented ration-
ale of indirect discrimination, and partly in order to distance himself from the earlier approach taken
by the High Court judge, Mr Justice Partick McCarthy, to the meaning of ‘particular disadvantage’.40

McCarthy J had consulted the Oxford English Dictionary on the question, finding that ‘particular
meant ‘restricted to… belonging only to a specified person or thing’.41 On that basis he (McCarthy
J) held that non-Traveller children of parents who had not attended the school were no better off
than Traveller-children in the same boat (ie it did not apply only to them) and that there was therefore
no violation. McCarthy J thus drained the indirect discrimination norm of its meaning through insipid
subservience to a key word in the provision. He basically conflated it with direct discrimination, des-
pite its emergence as a distinct norm, concerned at countering a distinct ill. (So much for the idea that
judges can robotically apply legal rules.)

From there Clarke J appears to shift towards what looks like a methodical, rational approach.
Conisder the following extracts from his judgment relating to ‘particular disadvantage’:

• ‘In order for a protected category to be said to be at a disadvantage in comparison to an alter-
native category… then it seems to me that it is necessary to attempt to analyse the effect of the
measure on both of those categories respectively. Such an exercise necessarily carries with it some
degree of statistical analysis…’ (emphasis added);42

• ‘… I am satisfied that the use of the term “particular” brings with it a requirement, as a matter of
law, that it must be established that the extent of any disadvantage is significant or appreciable…’
(emphasis added);43

• ‘… But it is important to emphasise that statistical analysis is notoriously capable of giving rise to
inaccurate indications when very small numbers are involved… The important point to empha-
sise is that a proper analysis of disadvantage will normally require sufficient numbers to make that

40Stokes v Christian Brothers High School Clonmel [2015] IR 509 at 539.
41[2015] IR 509 at 532 (emphasis added).
42[2015] IR 509 at 541.
43[2015] IR 509 at 542.
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analysis meaningful… Looking at the position of a single individual does not really add very
much to the analysis of disadvantage…’ (emphasis added).44

The emphasis is on statistics: comparable groups; measurable difference; sufficient quantities of data to
be representative etc. In the same vein, he insists upon the provision of sufficiently localised data too:
‘it does not necessarily follow that a measure applicable to an educational institution in one area of the
country necessarily has the same effect as an identical rule in another part of the country’.45 Indeed, he
brings the statistical methodology to its logical conclusion by insisting that a proper analysis would
have added into the formula the fact that Traveller applicants who did not automatically qualify,
just like non-Traveller applicants, went into a lottery system for any remaining available places (as
did John Stokes, although he was unsuccessful in the lottery). Their chances there would have to be
combined with their chances under the cumulative father/sibling rule to demonstrate their overall
chances compared with a non-Traveller applicant.

Clarke J notes that the decision-makers/interpreters lower down the chain whose approaches he
was reviewing (the director of the Equality Tribunal, the Circuit Court judge) had found in favour
of the Traveller family on the substantive claim based on ‘figures produced [that] clearly demonstrated
that the likelihood of a typical potential secondary school pupil from the Travelling Community
nationwide having a parent who attended any secondary school was very substantially less than
that applicable to a non-Traveller’.46 In other words, they had done so because they were satisfied
that the evidence that less than 100 Irish Travellers had attended post-primary schools anywhere in
Ireland during the period that John Stokes’ parents would have been of school-going age was sufficient
to demonstrate that a Traveller child of John Stokes’ age would be indirectly disadvantaged by a
parental-preference criterion in school admissions. He finds the approach problematic: ‘extrapolating
from those figures without further analysis, that such a situation applied in the context of Clonmel
High School, was an inappropriate inference’.47

Before turning to the feminist judgment, let us consider Clarke J’s approach through generous lens.
Even a cursory glance at his public statements indicates that he cares about social justice, and there can
be no doubt but that he appreciates Traveller disadvantage and the importance of equal access to edu-
cation.48 Were he a legislator, it is safe to assume that he would support policy that promoted Traveller
access to education. His task in Stokes, however, is not to develop policy; it is to interpret and apply
legislation in the context of a particular set of facts. That means establishing what might count as ‘par-
ticular disadvantage’ in the circumstances of the admissions policy of a school in Clonmel. Surely that
requires rigorous engagement with statistics, including as they might apply to the particular catchment
area of the school whose admissions policy is the subject of the litigation?

What then of Olivia Smith’s (hereafter, Smith J) feminist judgment? Consider first of all her assess-
ment of the ‘particular disadvantage’ question. In order to ‘provide necessary context in determining
the correct approaches to proof of indirect discrimination’, she sets out developments in the relevant
area at the level of EU law since the concept of indirect discrimination first emerged in the case law of
the European Court of Justice in the 1980s: she references the various directives, and the related
amendments to the Equal Status Acts in Irish law.49 She points out that these amendments emerged
in response to ‘well-noted difficulties associated with proof of a prima face case of indirect discrimin-
ation’, specifically those arising in contexts where, for historical and other reasons, states had not

44[2015] IR 509 at 545.
45[2015] IR 509 at 548.
46[2015] IR 509 at 551–552.
47[2015] IR 509 at 552.
48See for example R MacCormaic ‘Frank Clarke – leading judge with influential history’ Irish Times 26 July 2017. See also

‘“Moral argument” for civil legal aid boost – Clarke’ in Law Society Gazette, 2019.
49Including the Burden of Proof Directive, the Recast Equal Treatment Directive, the Framework Employment Equality

Directive and the Race Directive. See Smith, above n 39, pp 359–360.
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collected statistical data over relevant periods.50 The Race and other EU Equality Directives ‘welcomed
a simplification in statutory language away from a consideration of the proportions of members of the
respective groups disadvantaged or advantaged by the provision, along with a recognition that indirect
discrimination may be demonstrated otherwise than by statistical evidence’.51 The fact that the
amended section 3A of the Equal Status Acts states that ‘in any proceedings statistics are admissible
for the purpose of determining whether discrimination has occurred’ should, she argues, be read in
light of all this background. In other words, it is no longer the case that statistical evidence would
always be mandatory in such claims.52

Smith J then introduces an ‘accepted social facts’ thesis which, as she elaborates with reference to
case law, has been taken by certain expert tribunals as sufficient in some instances to make out a case
of indirect discrimination. The approach ‘would not permit as acceptable forms of evidence deriving
from knowledge of social circumstances that are predicated on unsubstantiated personal opinion or
belief’. Rather, it would refer to facts whose social acceptance is grounded in ‘available and continu-
ingly relevant research findings, both qualitative and quantitative that the tribunal or deciding court
finds relevant, credible and continuing’.53 By way of illustration Smith J cites the widely accepted fact
that the majority of lone parents are women, or that the majority of residents of halting sites are
Travellers – as per Clarke J’s own example that the average height of women is shorter than that of
men.54 The idea is that accepting ‘accepted social facts’ of this kind can obviate the need for compre-
hensive statistical analysis in individual cases, where such analysis might be difficult or even impossible
to present. In the Stokes case, the fact that less than 100 Traveller children attended Irish post-primary
schools in the relevant time was enough, Smith J argued, to make the case that the father-rule indir-
ectly discriminated against Traveller children of John Stokes’ age. There was no need to present such
comprehensive data of the kind insisted upon by Clarke J, not least in light of the fact that such data
was unavailable.

As for the feminist judge’s approach to what represented the ‘apparently neutral provision’, Clarke J
had preferred the reading described earlier as practical and rational: that ‘at the level of principle,
where a number of alternative means are provided for complying with a qualifying measure, and
where it is only necessary to qualify under one heading, the “provision” must mean the totality of
the alternative measures available’.55 Smith J preferred the alternative approach (see above), emphasis-
ing the point or rationale of the norm of indirect discrimination – which she saw as concerned with
counteracting networks of privilege that operate as barriers to certain public goods – along with
broader contextual considerations.56

Thus, drawing on a kind of republican ‘domination-without-interference’ idea, she refers to the
potentially ‘dissuasive impact that facially neutral yet indirectly discriminatory provisions may have
in terms of screening out otherwise qualified candidates or applicants’. Here she may seem to have
the broader precedential implications of her judgment in mind. That is, if a Traveller applicant had
a sibling attending Clonmel CBS, that applicant would surely not be dissuaded from applying in virtue
of the existence of the indirectly discriminatory father rule: he would go ahead and apply regardless,
presumably with confidence that he would succeed. But this ‘screening out’ idea recalls the broader
rationale of the indirect discrimination norm, and it points Smith J, as an interpreter of the particular
rule, towards an interpretation whereby the ‘offensive’ sub-rule is to be distinguished from any alter-
native sub-rule that may in practical terms offest its discriminating effect. Smith J notably

50Ibid, p 360.
51She points to Recital 15 of the Race Directive, which states that national rules ‘may provide in particular for indirect

discrimination to be established by any means including on the basis of statistical evidence’: ibid, p 360.
52Ibid, pp 360–361.
53Ibid, p 362.
54Ibid.
55[2015] IR 509 at 545–546.
56Bruton endorses Smith J’s approach on this point. See C Bruton ‘Commentary on Christian Brothers High School

Clonmel v Mary Stokes and the Equality Authority’ in Enright et al, above n 1, pp 350–351.

Legal Studies 9

409

410

411

412

413

414

415

416

417

418

419

420

421

422

423

424

425

426

427

428

429

430

431

432

433

434

435

436

437

438

439

440

441

442

443

444

445

446

447

448

449

450

451

452

453

454

455

456

457

458

459



complements this principle-based reasoning with reliance on black letter legal doctrine. She points
out, for instance, that the relevant provision of the Race Equality Directive refers to indirect discrim-
ination as arising ‘where an apparently neutral provision, criterion or practice’ would put persons of a
racial or ethnic origin at a particular disadvantage compared with other persons. Thus the EU law that
the Equal Status Acts were transposing in fact used wider terms than the Irish term of ‘provision’.57

4. Analysis

If we never had the benefit of the feminist judgment, we might be inclined to ruefully accept Clarke J’s
judgment. Yes, as a matter of social justice, there is something wrong with the ‘father rule’. But such
wrongs should be remedied in a democratically legitimate way, and so in the political rather than in
the legal domain. The applicants just did not manage to demonstrate ‘particular disadvantage’, and so
Clarke J’s hands were tied. The feminist judgment seems to cast things in a different light, particularly
when considered alongside broader insights from the feminist legal scholarship. Clarke J’s judgment
might instead be thought to summon the images of Gillgan’s Jake and Rackley’s depiction of the
super-hero judge who is taken to have somehow managed to shake off his own self on ascending
to the bench. His emphasis on statistics, including his insistence on sufficiently large and localised
samples, is initially suggestive of conclusiveness: if there is particular disadvantage, it must be demon-
strated rather than vaguely felt or experienced. But he is light on what might be described as the black
letter data. Leaving aside his analysis of a complex jurisdictional element in the case (as I have done in
this paper) he cites only one precedent – and at that, only in passing – in 21 pages of analysis.58 He
makes no reference at all to the background EU legislation or case law.59 He relies instead on his own
considered sense of how particular disadvantage might best be demonstrated. Has he really cast off his
own self and experience here, or might his educational background in maths and economics have
informed his approach?60

Before offering an alternative reading of the two judgments, let us consider a further elaboration
from Dworkin’s work, again relating to adjucation, but this time more specifically on the notion of
interpretation.61 In Law’s Empire, Dworkin reflects on interpretation of the social practice of courtesy
in an imaginary community. We are asked to imagine this community in which at one point in time
the many rules of courtesy includes one that roughly says that ‘peasants should take off their hats to
nobility’. The participants in this social practice will adopt what Dworkin calls an ‘interpretive atti-
tude’, which attitude has two components. First, everyone will share the assumption that the practice
of courtesy does not just exist but that it has some purpose; some value ‘that can be stated independ-
ently of just describing the rules that make up the practice’.62 Secondly, everyone will assume that the
requirements of courtesy – the actual behaviour it calls for and rules it comprises – are ‘not necessarily
or exclusively what they have always been taken to be but are instead sensitive to its point [ie its value
or its purpose] so that its strict rules must be understood or applied or extended or modified or quali-
fied or limited by that point’. Once the two components of this interpretive attitude are in play – even
if probably in a subconscious way among participants in the practice – then interpretation decides ‘not
only why courtesy exists but also what, properly understood, it now requires’. As Dworkin puts it,
‘value and content have become entangled’.63

57Art 2(2)(b). Smith, above n 39, p 358.
58The case is R v Secretary of State for Employment, ex p Seymour Smith [2000] 1 WLR 435, mentioned in [2015] IESC 13

at para 9.1
59In her accompanying commentary in the Feminist Judgments volume, Claire Bruton describes these omissions on the

part of Clarke J as ‘striking’: see Bruton, above n 56, p 350.
60MacCormaic, above n 48.
61Dworkin Law’s Empire, above n 15, pp 46–53.
62Ibid, p 47.
63Ibid, p 48.
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These ideas are presented as part of Dworkin’s broader thesis around dismantling legal positivism.
That is, there is no separating the ‘is’ and the ‘ought’, fact and value. Law inescapably involves inter-
pretation, and interpretation is inescapably value-oriented. But it also points to the way in which the
social practice necessarily evolves over time and how that evolution comes about not out of any sense
of rebellion against, but rather out of commitment to, the practice. It may be that at one point in time,
participants in the social practice of courtesy generally tend to understand its purpose to be something
around showing respect to social superiors.64 This generates a certain consensus on the general rules
and behaviours that make up ‘courtesy’ while also, inevitably, generating certain disagreements around
what specific rules and behaviours might be required in order to honour its overall purpose – or
around which versions of those rules and behaviours might honour it best. These rules and practices
thus shift, perhaps a little in one period, a lot in another, as participants try to find how best to abide
by the point of the social practice. Later – in light of the evolved rules and behaviours – participants in
the practice are inclined to query the actual purpose of courtesy in the first place. They might ask if it
really is about showing respect to social superiors, or whether it is concerned with some other value or
values. They reflect on the question in large part in light of the actual behaviour and the rules that it
has come to comprise in that period, ie the evolved behaviour and rules. And so on.

For the present discussion, it is critical to appreciate that the interpreting agent is not at large to
make of the practice what she will. As Dworkin puts it:

It does not follow… that an interpreter can make of a practice or work of art anything he would
have wanted it to be, that a citizen of [the shared community practicing these rules of] courtesy
who is enthralled by equality, for example, can in good faith claim that courtesy actually requires
the sharing of wealth. For the history or shape of a practice or object constrains the available
interpretations of it…

A participant interpreting a social practice… proposes value for the practice by describing
some scheme of interests or goals or principles the practice can be taken to serve or express
or exemplify. Very often, perhaps even typically, the raw behavioural data of the practice –
what people do in which circumstances – will underdetermine the ascription of value: those
data will be consistent, that is, with different and competing ascriptions… If the raw data do
not discriminate between… competing interpretations, each interpreter’s choice must reflect
his view of which interpretation proposes the most value for the practice – which one shows
it in the better light, all things considered.65

The image emerging is one in which raw behavioural data – what in law we might think of as the
statutory provisions and relevant precedents – necessarily interact with each interpretor-participant’s
judgment as to what purposes or values best capture or make sense of those data. Each interpretor-
participant digs down into the data in order to identify the values that might cast those data in
their best moral light. They cannot invent a value that flies in the face of the black letter rules and
legal precedents. But neither can they avoid engaging with value in their reading of the data. Just
as a producer of the school musical cannot declare to her audience at the beginning of the show
that ‘this is not a mere interpretation of West Side Story… this is West Side Story’, a judge cannot
simply call ‘Open Sesame’ and find the unimpeachably true meaning of the phrase ‘particular disad-
vantage’ revealed to her (echoing Lord Reid’s point about adjudication).66

With this in mind, a more generous reading has Clarke J as a kind of mortal Hercules, engaged in
an interpretive enterprise in which he seeks to cast the standing rules around indirect discrimination –
as well as those around statutory interpretation, the separation of powers and judicial constraint etc –
in their best moral light. Likewise in the case of Smith J, just that she does what could be argued to be a

64Ibid.
65Ibid, pp 52–53.
66Lord Reid ‘The judge as law-maker’ (1972) The Journal of Public Teachers of Law 12 at 22.
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more Herculean job.67 Notice that she steadfastly stays within the domain of law. At no point in her
judgment could she be said to imply: ‘this is an oppressive rule, and I am ignoring it’. Neither can she
be said to circumvent an inconvenient rule through excessively creative interpretation. Rather, she
mines down into the intricate web of law in order to try to make sense of the conundrums presented
by the most immediately relevant rule concerning ‘particular disadvantage’. She identifies all kinds of
relevant black letter data – case law, directives, legislative amendments – and combines them with
principles that correspond with and make sense of them. She gives them context, pointing out – as
Claire Bruton does in her corresponding commentary – that some of the most relevant legislative revi-
sions were aimed precisely at counteracting the problems recognised by the authoritiatve law-makers
around the possibility that a statistics-only approach might drain the norm of indirect discrimination
of its normative and practical force.68 To paraphrase Dworkin, Smith J sets out a plausible and morally
attractive conception of ‘not only why the norm of indirect discrimination exists but also what, prop-
erly understood, it requires in the circumstances of the Stokes case’.

If the feminist judgment might be thought ‘Herculean’ in this way, isn’t the reasoning also remin-
iscent of Gilligan’s Amy? Smith J embraces the ‘contextualisation and particularity’ which Rosemary
Hunter cites as a central tenet of feminist judging?69 The opening sections of her judgment are heavily
contextual, both in terms of the concept of indirect discrimination (group-oriented, designed to coun-
ter the tendency of historical patterns of discrimination to persist) and the experience of the protago-
nists (indeed even those experiences are contextualised, abstracted away from the individual as an
atomistic agent to the individual within the group, in line with the overall context of the main legal
concept in the case).70 Her ‘accepted social facts’ might initially look vague, in that supposedly
Amy-like sense. But she justifies her reliance on it through both established doctrine and higher prin-
ciple. This is not ideology imposed from beyond, with Smith J doing her bit for the higher feminist
cause. It is rules-and-context-and-principle retrieved from within the law.

Conclusion

In her series of articles, Erika Rackley makes an important and fundamentally persuasive argument –
but with a problematic element.71 This arises from her depiction of Dworkin’s Hercules as a ‘more
jazzed-up version’ of the formalist and positivist conceptions of the judge as robotic rule-applier/
occasional-gap-filler whose aversion to innovation and intimidating brilliance oppress the legal
imagination. Whatever criticisms one might make of Dworkin’s overall theory – and this paper is
not intended as a defence of his overall theory – it is hard to see this as anything other than a mis-
representation of Hercules.72 On the contrary, he emerged from what Dworkin saw as the failures of
formalist and positivist explanations of adjudication. Far from banishing innovation and imagination
from adjudication, Hercules is as an open and ever-evolving idea, not merely capable of but positively
disposed towards accommodating the kind of anti-patriarchal judgments handed down by Smith J and
her colleagues in the feminist judgments projects.

67Claire Bruton would seem to support such an argument vis-à-vis the respective judgments – albeit that she does not put
it in such terms: see Bruton, above n 56, pp 345–352.

68Ibid, p 347.
69Hunter, above n 11, pp 35, 37–40.
70Smith, above n 39, p 354.
71The argument is ‘important’ insofar as it underlines the importance of appointing more women judges, and indeed of

judicial diversity in general. It suggests that we should want a more diverse judiciary not just for symbolic reasons or reasons
relating to democratic legitimacy, but for substantive reasons relating to interpretation and outcomes in law as well. For a
complementary argument see R Hunter ‘More than just a different face? Judicial diversity and decision-making’ (2015) 68
Current Legal Problems 119 at 122–125.

72Rackley does say at one point that her understanding of Hercules and Dworkin’s Q3‘are [not] necessarily correspondent on
all points. See Rackley, above n 10, at 604 fn 5. While she is quite entitled to use creative licence to present her argument, this
seems to go some way further.
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As for the core of Rackley’s argument – the important and fundamentally persuasive part – it con-
cerns the normative pull of the myth that judges are mechanical actors detached from human consid-
erations, governed by the rules and nothing more. Everyone knows it is a myth. But that does not
mean that it does not retain a hold over the imaginations of lawyers. Yes, it took a feminist legal scho-
lar to identify and articulate Little Mermaid Syndrome. And the enduring currency of the idea in aca-
demic and policy domains is testament to its essential coherence as much as to the flair with which it
is elaborated. It is just that it does not seem in significant tension with the conventional legal order,
nor with what a liberal legal scholar like Dworkin might himself acknowledge or even argue.

Dworkin would likely see it as concerned with explaining an aspect of law’s sexist roots and hidden
influences, and thus as an exercise in what he called explanatory, as distinct from collaborative/con-
structive, interpretation.73 That is, Rackley presents the Little Mermaid interpretation in order to
help explain an aspect of how the practice of adjudication has developed over the centuries.
Dworkin might say of it what he said of the ‘explanatory interpretations’ presented by Crits: that
there is no reason why, understood as explanatory interpretation, Rackley’s school of feminist legal
theory ‘should think itself competitive with conventional collaborative interpretation that aims to
improve the law by imposing some greater degree of integrity and principle on doctrine whose causal
roots may well have been what the Crits [or the feminists] claim they were’.74 On the contrary, ‘the two
enterprises might well be thought complementary: aiming to improve law both by demystifying the
origins of doctrine and then bending doctrine through enlightened interpretation to better ends’.

This in turn chimes with what the feminist judges themselves tend to say of their own works: they
see them as ‘law reform projects, which perform the law anew and in so doing, create spaces for subtle,
yet meaningful, changes’.75 Refusing to see law as ‘rigid and determinative’, they aim instead to ‘find
spaces, however cramped, for alternative iterations of oppressive legal principles’. This sounds like con-
structive, collaborative interpretation and, as per Smith J’s interpretation in Stokes, positively
Herculean!

73See R Dworkin Justice for Hedgehogs (Cambridge: Harvard University Press, 2011) p 143.
74Ibid, p 144.
75Enright et al, above n 13, p 7.
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