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Abstract:	
  

Odious	
  debt	
  concerns	
  the	
  repudia1on	
  and	
  cancella1on	
  of	
  debt	
  accrued	
  by	
  a	
  State	
  for	
  “odious”	
  purposes.	
  Despite	
  a	
  
burst	
  of	
  scholarly	
  interest	
  in	
  the	
  topic	
  since	
  2003,	
  the	
  idea	
  of	
  odious	
  debt,	
  remains	
  largely	
  without	
  prac1ce	
  in	
  
interna1onal	
  law,	
  but	
  holds	
  significant	
  poten1al	
  for	
  clarifying	
  the	
  legi1mate	
  expecta1ons	
  of	
  foreign	
  investors	
  in	
  
socie1es	
  in	
  the	
  aDermath	
  of	
  conflict.	
  This	
  ar1cle	
  argues	
  that	
  a	
  coherent	
  approach	
  to	
  a	
  State’s	
  finances	
  will	
  subject	
  its	
  
exis1ng	
  debt	
  and	
  other	
  financial	
  commitments	
  to	
  human	
  rights	
  standards	
  aDer	
  the	
  existence	
  of	
  conflict	
  in	
  its	
  territory	
  
and,	
  in	
  par1cular,	
  aDer	
  the	
  commission	
  of	
  gross	
  viola1ons	
  of	
  human	
  rights.	
  It	
  argues	
  that	
  odious	
  debt	
  can	
  play	
  a	
  role	
  in	
  
jus	
  post	
  bellum	
  in	
  lessening	
  the	
  financial	
  burden	
  placed	
  on	
  States	
  who	
  experience	
  conflict	
  and	
  seek	
  to	
  provide	
  a	
  
plethora	
  of	
  public	
  goods	
  and	
  generate	
  a	
  clear	
  standard	
  for	
  investors	
  who	
  seek	
  to	
  enforce	
  a	
  State’s	
  obliga1ons	
  to	
  repay	
  
its	
  debts	
  and	
  other	
  financial	
  obliga1ons	
  aDer	
  conflict.	
  !
This	
  ar1cle	
  highlights	
  several	
  challenges	
  inhibi1ng	
  the	
  transla1on	
  of	
  the	
  proposal	
  of	
  odious	
  debt	
  into	
  an	
  interna1onal	
  
legal	
  principle.	
  It	
  offers	
  a	
  concep1on	
  of	
  odious	
  debt	
  that	
  seeks	
  to	
  resolve	
  these	
  challenges	
  by	
  aligning	
  the	
  concep1on	
  
with	
  other	
  areas	
  of	
  public	
  interna1onal	
  law	
  which	
  operate	
  concurrently.	
  This	
  ar1cle	
  considers	
  how	
  interna1onal	
  
human	
  rights	
  law	
  could	
  give	
  clear	
  meaning	
  to	
  the	
  contested	
  term	
  “odious”,	
  how	
  to	
  conceive	
  of	
  the	
  appropriate	
  
standard	
  of	
  care	
  for	
  creditors	
  and	
  examines	
  poten1al	
  ins1tu1onal	
  fora	
  for	
  the	
  resolu1on	
  of	
  this	
  debt,	
  and	
  the	
  
incen1ves	
  and	
  postures	
  of	
  actors	
  involved.	
  The	
  experiences	
  of	
  Iraq,	
  Ecuador	
  and	
  South	
  Africa	
  will	
  be	
  considered.	
  !
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!
I. IntroducAon	
  

!
Since	
  the	
  invasion	
  of	
  Iraq	
  in	
  2003,	
  the	
  idea	
  of	
  odious	
  debt	
  has	
  emerged	
  from	
  obscurity	
  to	
  

become	
  a	
  popular	
  academic	
  proposal	
  to	
  alleviate	
  the	
  financial	
  difficul1es	
  facing	
  socie1es	
  emerging	
  

from	
  conflict	
  or	
  authoritarian	
  rule. 	
  The	
  idea	
  was	
  proposed	
  as	
  a	
  legal	
  solu1on	
  to	
  the	
  economic	
  1

problem	
  and	
  moral	
  proposi1on	
  that	
  a	
  new	
  government	
  should	
  not	
  struggle	
  to	
  re-­‐pay	
  the	
  debt	
  of	
  a	
  

prior	
  regime	
  at	
  the	
  expense	
  of	
  the	
  substan1al	
  costs	
  of	
  its	
  post-­‐conflict	
  re-­‐construc1on	
  and	
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  Lecturer,	
  School	
  of	
  Law	
  and	
  Government,	
  Dublin	
  City	
  University*

	
  Alexander	
  Sack,	
  Les	
  effets	
  de	
  transforma1ons	
  des	
  États	
  sur	
  leur	
  deYes	
  publiques	
  et	
  autres	
  obliga1ons	
  financières	
  1

(Paris,	
  Recueil	
  Sirey.1929);	
  Alexander	
  Sack,	
  The	
  judicial	
  nature	
  of	
  the	
  public	
  debt	
  of	
  States.	
  (1932)	
  10	
  N.Y.U.	
  Law	
  
Quarterly:	
  341;	
  Alexander	
  Sack,	
  Diploma1c	
  claims	
  against	
  the	
  Soviets,	
  (1938)	
  Contemporary	
  Law	
  Pamphlets,	
  Series	
  1	
  
(7),	
  NYU	
  L.	
  Q.	
  Rev.,	
  New	
  York	
  University;	
  Adams,	
  “Iraq’s	
  Odious	
  Debts”	
  Policy	
  Analysis,	
  Sept.	
  28,	
  2004;	
  Alexander	
  &	
  
Rowat,	
  “A	
  Clean	
  Slate	
  in	
  Iraq:	
  From	
  Debt	
  to	
  Development”	
  Middle	
  East	
  Report,	
  No.	
  228.	
  (Autumn,	
  2003),	
  pp.	
  32-­‐36;	
  	
  
Kaiser	
  and	
  Queck,	
  Dialogue	
  on	
  globaliza1on:	
  odious	
  debts	
  –	
  odious	
  creditors?
Friedrich	
  Ebert	
  SBCung:	
  Occasional	
  Paper	
  No.	
  12	
  March	
  1/2004,	
  available	
  at	
  hYp://library.fes.de/pdf-­‐files/iez/global/
02018.pdf	
  (last	
  visited	
  19-­‐05-­‐14)

http://library.fes.de/pdf-files/iez/global/02018.pdf


development	
  efforts. 	
  Though	
  eventually	
  not	
  adopted	
  as	
  the	
  solu1on	
  to	
  allevia1ng	
  Iraqi	
  debt,	
  2

odious	
  debt	
  became	
  a	
  cause	
  celebre	
  among	
  scholars	
  and	
  ac1vists,	
  who	
  saw	
  its	
  poten1al	
  to	
  extend	
  

beyond	
  the	
  Iraqi	
  context	
  to	
  other	
  post-­‐conflict	
  or	
  transi1onal	
  socie1es. 	
  With	
  many	
  compe1ng	
  3

views,	
  including	
  one	
  recent	
  trea1se,	
  the	
  precise	
  effects	
  and	
  legi1mate	
  basis	
  of	
  odious	
  debt	
  in	
  

interna1onal	
  law	
  and	
  policy	
  remain	
  unclear	
  -­‐	
  with	
  precious	
  liYle	
  debt	
  repudiated. 	
  One	
  should	
  4

therefore	
  describe	
  odious	
  debt	
  as	
  a	
  policy	
  proposal	
  or	
  a	
  body	
  of	
  academic	
  literature	
  rather	
  than	
  a	
  

“doctrine”	
  of	
  interna1onal	
  law. 	
  5

!
The	
  discourse	
  of	
  jus	
  post	
  bellum	
  is	
  at	
  a	
  similarly	
  early	
  stage.	
  It	
  has	
  emerged	
  to	
  poten1ally	
  

provide	
  an	
  overarching	
  framework	
  for	
  considering	
  moral,	
  legal	
  and	
  poli1cal	
  issues	
  relevant	
  to	
  the	
  

termina1on	
  and	
  aDermath	
  of	
  armed	
  conflict,	
  and	
  arguably,	
  state	
  fragility	
  and	
  transi1on	
  in	
  general. 	
  6

Building	
  on	
  fragments	
  found	
  in	
  classical	
  wri1ngs	
  on	
  public	
  interna1onal	
  law	
  and	
  just	
  war	
  theory,	
  

modern	
  theorists	
  and	
  interna1onal	
  lawyers	
  have	
  organised	
  a	
  variety	
  of	
  concep1ons	
  and	
  issues	
  

relevant	
  to	
  the	
  challenging	
  pursuit	
  of	
  jus1ce	
  aDer	
  war	
  in	
  a	
  shared	
  discourse	
  of	
  jus	
  post	
  bellum. 	
  	
  7

�2

	
  Interna1onal	
  Crisis	
  Group,	
  Reconstruc1ng	
  Iraq,	
  Middle	
  East	
  Report	
  #30,	
  2	
  September	
  2004;	
  BarneY,	
  Eggleston	
  and	
  2

Webber,	
  ”Peace	
  and	
  Development	
  in	
  Post	
  War	
  Iraq”,	
  in	
  	
  (2003)	
  Middle	
  East	
  Policy,	
  Vol	
  X,	
  No	
  3,	
  2003

	
  Damle,	
  “The	
  Odious	
  Debt	
  Doctrine	
  aDer	
  Iraq”	
  (2008)	
  70(4)	
  Law	
  and	
  Contemporary	
  Problems	
  139-­‐156,	
  144-­‐150	
  ;	
  3

Gula1	
  and	
  Ben-­‐Shahar,	
  “Par1ally	
  Odious	
  Debts?”	
  70	
  Law	
  &	
  Contemporary	
  Problems	
  47,	
  58;	
  Feinerman,	
  “Odious	
  Debt	
  
Old	
  and	
  New:	
  The	
  Legal	
  Intellectual	
  History	
  of	
  an	
  Idea”	
  (2008)	
  70	
  Law	
  &	
  Contemp.	
  Probs.	
  193;	
  New	
  Economic	
  
Founda1on,	
  Odious	
  Lending:	
  Debt	
  Relief	
  as	
  if	
  Morals	
  MaYered,	
  available	
  at	
  hYp://www.deYe2000.org/data/File/
Odiouslendingfinal.pdf	
  (last	
  visited	
  19-­‐05-­‐14)

	
  North	
  Carolina	
  Journal	
  of	
  Interna1onal	
  Law	
  and	
  Commercial	
  Regula1on,	
  Odious	
  Debt:	
  Exploring	
  the	
  Outer	
  Limits	
  of	
  4

Sovereign	
  Debt	
  Relief	
  2007;	
  Gula1	
  and	
  Skeel	
  (eds),	
  Odious	
  Debts	
  and	
  State	
  Corrup1on,	
  (2007)	
  70(4)	
  Law	
  and	
  
Contemporary	
  Problems,	
  available	
  at	
  hYps://www.law.duke.edu/journals/lcp/;	
  Yvonne	
  Wong,	
  Sovereign	
  Finance	
  and	
  
the	
  Poverty	
  of	
  NaBons:	
  Odious	
  Debt	
  in	
  InternaBonal	
  Law	
  (2012	
  Edward	
  Elgar);	
  Raffer,	
  “Odious,	
  Illegimate,	
  Illegal	
  or	
  
Legal	
  Debts:	
  What	
  Difference	
  Does	
  it	
  Make	
  for	
  Interna1onal	
  Chapter	
  11	
  Arbitra1on”	
  (2007)	
  70	
  Law	
  and	
  Contemporary	
  
Problems

	
  Robert	
  Rasmussen,	
  "Sovereign	
  Debt	
  Restructuring,	
  Odious	
  Debt,	
  and	
  the	
  Poli1cs	
  of	
  Debt	
  Relief"	
  (2007)	
  70	
  Law	
  and	
  5

Contemporary	
  Problems	
  249;	
  Yianni	
  and	
  Tinkler,	
  “Is	
  There	
  a	
  Recognized	
  Legal	
  Doctrine	
  of	
  Odious	
  Debts?”	
  (2007)	
  32	
  
NCJ	
  Int’l	
  L	
  &	
  Com.	
  Reg	
  749

	
  	
  Carsten	
  Stahn	
  and	
  Jann	
  Kleffner	
  (eds)	
  Jus	
  Post	
  Bellum	
  Towards	
  a	
  Law	
  of	
  TransiBon	
  from	
  Conflict	
  to	
  Peace	
  (TMC	
  Asser	
  6

Press,	
  2008);	
  Carsten	
  Stahn,	
  Jennifer	
  Easterday	
  and	
  Jens	
  Iverson	
  (eds)	
  Jus	
  Post	
  Bellum:	
  Mapping	
  the	
  NormaBve	
  
FoundaBons	
  (Oxford	
  University	
  Press	
  2014);	
  Larry	
  May	
  and	
  Andrew	
  Forcehimes	
  (eds)	
  Morality,	
  Jus	
  Post	
  Bellum	
  and	
  
InternaBonal	
  Law	
  (Cambridge	
  University	
  Press	
  2012)

	
  Chris1ne	
  Bell,	
  “Of	
  Jus	
  Post	
  Bellum	
  and	
  Lex	
  Pacificatoria:	
  What’s	
  in	
  a	
  Name?	
  Carsten	
  Stahn,	
  Jennifer	
  Easterday	
  and	
  7

Jens	
  Iverson	
  (eds)	
  Jus	
  Post	
  Bellum:	
  Mapping	
  the	
  NormaBve	
  FoundaBons	
  (Oxford	
  University	
  Press	
  2014)	
  181-­‐207

http://www.dette2000.org/data/File/Odiouslendingfinal.pdf
https://www.law.duke.edu/journals/lcp/


!
This	
  ar1cle	
  shall	
  consider	
  the	
  proposals	
  for	
  odious	
  debt	
  as	
  a	
  poten1al	
  component	
  of	
  a	
  jus	
  post	
  

bellum	
  discourse	
  and	
  framework.	
  The	
  emergence	
  from	
  conflict,	
  civil	
  war	
  or	
  the	
  collapse	
  of	
  

authoritarian	
  rule	
  both	
  challenges	
  the	
  state	
  to	
  pursue	
  costly	
  re-­‐construc1on	
  and	
  public	
  goods,	
  but	
  

also	
  threatens	
  their	
  ability	
  to	
  aYract	
  investment	
  and	
  lending	
  to	
  finance	
  the	
  demands	
  of	
  this	
  period.	
  	
  

For	
  instance,	
  at	
  the	
  end	
  of	
  2011,	
  Moodys	
  downgraded	
  Egyp1an	
  debt	
  to	
  B1	
  because	
  of	
  the	
  weak	
  

economic	
  situa1on	
  in	
  the	
  country,	
  the	
  deteriora1ng	
  financial	
  situa1on	
  and	
  the	
  absence	
  of	
  poli1cal	
  

stability. 	
  The	
  report	
  noted	
  a	
  steep	
  downgrade	
  in	
  foreign	
  direct	
  investment.	
  Debt-­‐service	
  costs	
  8

alone	
  account	
  for	
  22%	
  of	
  the	
  Egyp1an	
  government’s	
  total	
  expenditures,	
  which	
  has	
  led	
  one	
  

economist	
  to	
  suggest	
  the	
  applica1on	
  of	
  odious	
  debt	
  repudia1on	
  to	
  Egypt. 	
  Similar	
  concerns	
  are	
  9

present	
  in	
  Libya	
  and	
  Tunisia. 	
  Moreover,	
  a	
  recent	
  sugges1on	
  for	
  an	
  ex	
  ante	
  flagging	
  of	
  Syria	
  as	
  an	
  10

odious	
  debtor	
  emerged	
  aDer	
  reports	
  of	
  that	
  State’s	
  widespread	
  and	
  systema1c	
  gross	
  viola1ons	
  of	
  

human	
  rights	
  in	
  2012. 	
  One	
  recent	
  es1mate	
  by	
  UK	
  think	
  tank	
  the	
  New	
  Economic	
  Founda1on	
  11

suggests	
  that	
  globally	
  $726	
  billion	
  of	
  odious	
  debt	
  existed	
  between	
  1970	
  and	
  2004,	
  including	
  in	
  

conflict	
  affected	
  states. 	
  A	
  high	
  burden	
  of	
  sovereign	
  debt	
  is	
  especially	
  pronounced	
  when	
  held	
  by	
  a	
  12

society	
  unable	
  to	
  repay	
  in	
  the	
  short	
  or	
  medium	
  term,	
  with	
  the	
  result	
  that	
  the	
  debt	
  becomes	
  inter-­‐

genera1onal	
  in	
  nature. 	
  This	
  ar1cle	
  will	
  proceed	
  as	
  follows.	
  Sec1on	
  II	
  will	
  examine	
  and	
  cri1que	
  the	
  13

exis1ng	
  discourse	
  on	
  jus	
  post	
  bellum.	
  Sec1on	
  III	
  will	
  examine	
  and	
  cri1que	
  the	
  exis1ng	
  discourse	
  on	
  

odious	
  debt.	
  Sec1on	
  IV	
  will	
  consider	
  whether	
  the	
  idea	
  of	
  odious	
  debt	
  be	
  reconciled	
  with	
  other	
  

rights	
  in	
  the	
  context	
  of	
  jus	
  post	
  bellum?	
  Can	
  the	
  concept	
  of	
  odious	
  debt	
  make	
  a	
  legi1mate	
  and	
  

feasible	
  contribu1on	
  to	
  a	
  just	
  and	
  sustainable	
  peace?	
  A	
  final	
  sec1on	
  concludes.	
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  9
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  Charles	
  Kenny,	
  “Odious	
  Obliga1ons”	
  Foreign	
  Policy	
  19	
  March	
  2012	
  11

 New	
  Economic	
  Founda1on,	
  Odious	
  Lending:	
  Debt	
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  as	
  if	
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  (n3)12

	
  Yvonne	
  Wong,	
  Sovereign	
  Finance	
  and	
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II. The	
  Emergence	
  of	
  Jus	
  Post	
  Bellum	
  

!
The	
  term	
  jus	
  post	
  bellum	
  challenges	
  the	
  dualis1c	
  concep1on	
  of	
  interna1onal	
  law	
  and	
  the	
  just	
  war	
  

doctrine	
  that	
  privileges	
  jus	
  ad	
  bellum	
  and	
  jus	
  in	
  bello. 	
  Just	
  as	
  the	
  rules	
  of	
  interna1onal	
  14

humanitarian	
  law	
  apply	
  to	
  the	
  use	
  of	
  force	
  and	
  the	
  conduct	
  of	
  armed	
  conflict,	
  so	
  too	
  should	
  those	
  

rules	
  extend	
  to	
  the	
  termina1on	
  of	
  war	
  regardless	
  of	
  the	
  original	
  jus1ce	
  or	
  the	
  manner	
  in	
  which	
  the	
  

hos1li1es	
  were	
  conducted. 	
  Though	
  some	
  thoughts	
  on	
  jus1ce	
  aDer	
  war	
  can	
  be	
  found	
  in	
  classical	
  15

thought	
  on	
  public	
  interna1onal	
  law,	
  modern	
  just	
  war	
  theorists	
  have	
  also	
  made	
  the	
  moral	
  case	
  for	
  

jus	
  post	
  bellum. 	
  Brian	
  Orend	
  has	
  called	
  for	
  a	
  new	
  Geneva	
  Conven1on	
  dealing	
  exclusively	
  with	
  16

issues	
  concerned	
  with	
  jus	
  post	
  bellum. 	
  In	
  ACer	
  War	
  Ends,	
  Larry	
  May	
  offers	
  an	
  account	
  of	
  jus	
  post	
  17

bellum	
  based	
  on	
  the	
  pursuit	
  of	
  several	
  moral	
  principles	
  to	
  guide	
  the	
  conduct	
  of	
  States	
  aDer	
  

conflict. 	
  A	
  recent	
  comprehensive	
  edited	
  volume	
  raises	
  several	
  diverse	
  approaches	
  and	
  challenges	
  18

for	
  the	
  emergence	
  of	
  express	
  jus	
  post	
  bellum	
  in	
  interna1onal	
  law	
  and	
  the	
  policies	
  of	
  States	
  and	
  

interna1onal	
  organisa1ons. 	
  Exis1ng	
  interest	
  in	
  jus	
  post	
  bellum	
  thus	
  has	
  a	
  long	
  heritage,	
  and	
  19

recently	
  revived	
  interest,	
  but	
  liYle	
  concrete	
  rela1onship	
  to	
  modern	
  interna1onal	
  law	
  and	
  policy.	
  

!
Several	
  strands	
  exist	
  in	
  current	
  jus	
  post	
  bellum	
  discourse.	
  First,	
  there	
  are	
  ins1tu1onal	
  ques1ons	
  

about	
  whether	
  current	
  interna1onal	
  organisa1ons	
  and	
  policies	
  would	
  benefit	
  from	
  a	
  jus	
  post	
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  Carsten	
  Stahn,	
  “Jus	
  ad	
  bellum,	
  jus	
  in	
  bello,	
  jus	
  post	
  bellum?Rethinking	
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  Concep1on	
  of	
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  Law	
  of	
  Armed	
  14

Force”	
  (2006)	
  17	
  European	
  Journal	
  of	
  Interna1onal	
  Law	
  943

	
  Protocol	
  Addi1onal	
  to	
  the	
  Geneva	
  Conven1ons	
  of	
  12	
  August	
  1949	
  (Preamble);	
  Serena	
  K	
  Sharma,	
  “Reconsidering	
  the	
  15

Jus	
  Ad	
  Bellum/Jus	
  in	
  Bello	
  Dis1nc1on”	
  in	
  Kleffner	
  and	
  Stahn	
  (eds)	
  Jus	
  Post	
  Bellum:	
  Towards	
  a	
  Law	
  of	
  TransiBon	
  from	
  
Conflict	
  to	
  Peace,	
  9-­‐30

	
  Brian	
  Orend,	
  “Kant’s	
  Just	
  War	
  Theory”	
  (1999)	
  Journal	
  of	
  the	
  History	
  of	
  Philosophy	
  323-­‐5316

	
  Brian	
  Orend,	
  “Jus	
  Post	
  Bellum:	
  The	
  Perspec1ve	
  of	
  a	
  Just-­‐War	
  Theorist”	
  (2007)	
  20	
  Leiden	
  Journal	
  of	
  Interna1onal	
  Law,	
  17

571,	
  575-­‐7;	
  see	
  further	
  Brian	
  Orend,	
  “Jus1ce	
  ADer	
  War”	
  (2002)	
  16(1)	
  Ethics	
  &	
  Interna1onal	
  Affairs

	
  Larry	
  May,	
  ACer	
  War	
  Ends:	
  A	
  Philosophical	
  PerspecBve	
  (CUP	
  2012);	
  James	
  Gallen.	
  “L.	
  May,	
  ADer	
  the	
  War	
  Ends;	
  A	
  18

Philosophical	
  Perspec1ve”	
  (2013)	
  82	
  Nordic	
  Journal	
  Of	
  InternaBonal	
  Law	
  447-­‐552

	
  Carsten	
  Stahn,	
  Jennifer	
  Easterday	
  and	
  Jens	
  Iverson,	
  Jus	
  Post	
  Bellum:	
  Mapping	
  the	
  NormaBve	
  FoundaBons	
  (Oxford:	
  19

OUP	
  2014)



bellum	
  approach. 	
  Second,	
  ques1ons	
  persist	
  about	
  how	
  jus	
  post	
  bellum	
  interacts	
  with	
  exis1ng	
  20

bodies	
  of	
  interna1onal	
  law	
  such	
  as	
  interna1onal	
  humanitarian	
  law,	
  interna1onal	
  human	
  rights	
  law,	
  

or	
  interna1onal	
  criminal	
  law. 	
  Third,	
  specific	
  issues	
  of	
  public	
  interna1onal	
  law,	
  such	
  as	
  the	
  status	
  21

of	
  forces	
  agreements,	
  amnes1es	
  under	
  interna1onal	
  humanitarian	
  law	
  and	
  environmental	
  

integrity,	
  can	
  be	
  considered	
  under	
  a	
  jus	
  post	
  bellum	
  discourse. 	
  However,	
  at	
  present,	
  a	
  significant	
  22

propor1on	
  of	
  the	
  discourse	
  remains	
  focused	
  at	
  the	
  level	
  of	
  theory	
  and	
  principle,	
  considering	
  how	
  it	
  

relates	
  to	
  other	
  exis1ng	
  concepts,	
  fields	
  and	
  discourses	
  that	
  populate	
  the	
  post-­‐conflict	
  space,	
  such	
  

as	
  peace-­‐building	
  or	
  transi1onal	
  jus1ce. 	
  In	
  this	
  context,	
  I	
  have	
  previously	
  suggested	
  that	
  a	
  23

legi1mate	
  and	
  feasible	
  func1on	
  for	
  jus	
  post	
  bellum	
  at	
  this	
  1me	
  may	
  be	
  to	
  provide	
  an	
  interpre1ve	
  

framework	
  for	
  considering	
  the	
  opera1on. 	
  To	
  facilitate	
  this	
  approach,	
  I	
  argued	
  that	
  a	
  coherent	
  24

approach	
  to	
  interpreta1on,	
  based	
  on	
  Ronald	
  Dworkin’s	
  principle	
  of	
  integrity,	
  should	
  be	
  pursued.	
  To	
  

facilitate	
  that	
  approach	
  I	
  recommended	
  the	
  use	
  of	
  further	
  principles	
  of	
  stewardship,	
  accountability	
  

and	
  propor1onality.	
  Several	
  other	
  authors	
  have	
  offered	
  accounts	
  that	
  suggest	
  jus	
  post	
  bellum	
  could	
  

operate	
  around	
  moral-­‐legal	
  principles. 	
  	
  Larry	
  May’s	
  account	
  of	
  jus	
  post	
  bellum	
  operates	
  around	
  25

the	
  principles	
  of	
  retribu1on,	
  reconcilia1on,	
  rebuilding,	
  res1tu1on,	
  repara1ons	
  and	
  

propor1onality. 	
  May	
  characterises	
  his	
  principles	
  of	
  jus	
  post	
  bellum	
  as	
  primarily	
  moral	
  principles	
  26
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for	
  establishment	
  of	
  future	
  interna1onal	
  law,	
  not	
  legal	
  principles	
  themselves.	
  This	
  posi1on	
  enables	
  

May	
  to	
  state	
  “norma1ve	
  principles	
  of	
  jus	
  post	
  bellum	
  are	
  to	
  be	
  sure	
  only	
  guides	
  to	
  conduct,	
  

certainly	
  not	
  proper	
  rules	
  or	
  laws.” 	
  May’s	
  dis1nc1ve	
  contribu1on	
  is	
  to	
  introduce	
  the	
  idea	
  of	
  27

meionexia	
  (taking	
  less	
  than	
  your	
  due),	
  as	
  an	
  appropriate	
  principle	
  for	
  just	
  victors	
  but	
  a	
  vice	
  for	
  

vic1ms,	
  and	
  as	
  an	
  appropriate	
  vehicle	
  for	
  considering	
  jus1ce	
  issues	
  aDer	
  war. 	
  When	
  discourse	
  28

leads	
  to	
  policy,	
  jus	
  post	
  bellum	
  may	
  therefore	
  eventually	
  lead	
  to	
  concrete	
  changes	
  in	
  exis1ng	
  public	
  

interna1onal	
  law	
  and	
  find	
  express	
  reference	
  in	
  a	
  future	
  Geneva	
  Conven1on	
  or	
  in	
  the	
  policy	
  

documents	
  of	
  interna1onal	
  organisa1ons,	
  at	
  present	
  jus	
  post	
  bellum	
  may	
  effec1vely	
  operate	
  as	
  an	
  

interpreta1on	
  of	
  the	
  range	
  of	
  laws,	
  actors,	
  issues	
  and	
  fields	
  relevant	
  to	
  the	
  achievement	
  of	
  a	
  just	
  

and	
  sustainable	
  peace	
  aDer	
  conflict.	
  Exis1ng	
  scholarship	
  suggests	
  that	
  such	
  an	
  interpreta1on	
  can	
  

be	
  pursued	
  by	
  reference	
  to	
  moral-­‐legal	
  principles.	
  It	
  is	
  thus	
  possible	
  to	
  assess	
  whether	
  these	
  

principles	
  have	
  an	
  applica1on	
  in	
  assessing	
  how	
  interna1onal	
  law	
  and	
  policy	
  can	
  contribute	
  to	
  just	
  

and	
  sustainable	
  financing	
  of	
  a	
  post-­‐conflict	
  society	
  and	
  State.	
  A	
  just	
  financial	
  seYlement	
  may	
  

involve	
  those	
  who	
  hold	
  debt	
  and	
  other	
  financial	
  obliga1ons	
  over	
  a	
  post-­‐conflict	
  State	
  taking	
  less	
  

than	
  their	
  due	
  and	
  applica1on	
  of	
  the	
  specific	
  principles	
  of	
  May	
  and	
  other	
  authors.	
  To	
  consider	
  the	
  

applica1on	
  of	
  this	
  interpreta1on	
  to	
  issues	
  of	
  finance,	
  this	
  ar1cle	
  examines	
  the	
  exis1ng	
  literature,	
  

law	
  and	
  proposals	
  regarding	
  odious	
  debt.	
  

!!
!
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III. Odious	
  Debt:	
  The	
  Concept,	
  Contours	
  and	
  Challenges	
  

A. The	
  Concept	
  

The	
  proposal	
  of	
  odious	
  debt	
  emerged	
  in	
  the	
  early	
  20th	
  century	
  and	
  has	
  been	
  consistently	
  

associated	
  with	
  the	
  work	
  of	
  Alexander	
  Sack. 	
  According	
  to	
  Sack:	
  29

!
1. The	
  new	
  Government	
  would	
  have	
  to	
  prove	
  and	
  an	
  interna1onal	
  tribunal	
  would	
  have	
  to	
  ascertain	
  the	
  

following:	
  

a. That	
  the	
  needs	
  which	
  the	
  former	
  Government	
  claimed	
  in	
  order	
  to	
  contract	
  the	
  debt	
  in	
  ques1on,	
  

were	
  odious	
  and	
  clearly	
  in	
  contradic1on	
  to	
  the	
  interests	
  of	
  the	
  people	
  of	
  the	
  en1rety	
  of	
  the	
  former	
  

State	
  or	
  a	
  part	
  thereof	
  

b. That	
  the	
  creditors	
  at	
  the	
  moment	
  of	
  paying	
  out	
  the	
  loan	
  were	
  aware	
  of	
  its	
  odious	
  purpose.	
  

2. Upon	
  establishment	
  of	
  these	
  two	
  points,	
  the	
  creditors	
  must	
  then	
  prove	
  that	
  the	
  funds	
  for	
  this	
  loan	
  were	
  not	
  

u1lized	
  for	
  odious	
  purposes	
  –	
  harming	
  the	
  people	
  of	
  the	
  en1re	
  State	
  or	
  part	
  of	
  it	
  –	
  but	
  for	
  general	
  or	
  specific	
  

purposes	
  of	
  the	
  State,	
  which	
  do	
  not	
  have	
  the	
  character	
  of	
  being	
  odious. 	
  30

	
   	
  

The	
  purported	
  effect	
  of	
  determining	
  that	
  a	
  debt	
  was	
  odious	
  was	
  that	
  it	
  became	
  a	
  personal	
  debt	
  

of	
  the	
  prior	
  odious	
  regime	
  and	
  that	
  it	
  could	
  therefore	
  be	
  repudiated	
  at	
  the	
  voli1on	
  of	
  the	
  debtor	
  

State. 	
  Sack	
  envisioned	
  the	
  forma1on	
  of	
  an	
  interna1onal	
  tribunal	
  charged	
  with	
  making	
  this	
  31

determina1on	
  of	
  odiousness,	
  with	
  the	
  burden	
  of	
  proof	
  on	
  the	
  new	
  government	
  seeking	
  to	
  

repudiate	
  this	
  debt. 	
  Wri1ng	
  as	
  UN	
  Special	
  Rapporteur	
  on	
  the	
  succession	
  of	
  States	
  for	
  the	
  32

Interna1onal	
  Law	
  Commission	
  (ILC),	
  Mohammed	
  Bedjaoui	
  argued	
  that	
  odious	
  debts	
  are	
  best	
  seen	
  

�7

	
  One	
  should	
  note	
  an	
  alterna1ve	
  formula1on	
  of	
  odious	
  debt,	
  see	
  Ninth	
  Report	
  on	
  the	
  Succession	
  of	
  States	
  in	
  Respect	
  29

of	
  Ma^ers	
  other	
  than	
  TreaBes,	
  A/CN.4/301	
  and	
  Add.1	
  67.	
  Though	
  this	
  defini1on	
  is	
  generally	
  equivalent	
  to	
  Sack’s	
  
defini1on,	
  the	
  laYer	
  has	
  gained	
  greater	
  popularity	
  and	
  academic	
  reference.	
  Kremer	
  and	
  Jayachandran,	
  Odious	
  Debt	
  
(2006)	
  96	
  Am.	
  Econ.	
  Rev.	
  82,	
  82;	
  others;	
  For	
  a	
  cri1cal	
  analysis	
  of	
  the	
  history	
  of	
  odious	
  debt	
  defini1ons	
  see	
  Paulus,	
  
“Odious	
  Debts	
  vs	
  Debt	
  Trap:	
  A	
  RealisBc	
  Help?”	
  	
  31(1)	
  Brook.	
  J.	
  Int’l	
  83,	
  84-­‐8

	
  Sack,	
  (n1),	
  16330

	
  ibid,	
  15731
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  Mitu	
  Gula1,	
  Lee	
  Buchheit	
  &	
  Robert	
  Thompson,	
  “The	
  Dilemma	
  of	
  Odious	
  Debts”	
  (2007)	
  56	
  Duke	
  Law	
  Journal	
  1201,	
  32
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as	
  a	
  broad	
  genus	
  of	
  debt,	
  within	
  which	
  specific	
  species	
  of	
  debts	
  operate. 	
  Certain	
  of	
  these	
  species	
  33

of	
  debt	
  are	
  directly	
  related	
  to	
  the	
  post-­‐conflict	
  context	
  relevant	
  to	
  jus	
  post	
  bellum.	
  	
  

!
The	
  most	
  common	
  types	
  of	
  odious	
  debts	
  are	
  hos1le	
  debts	
  and	
  war	
  debts. 	
  “Hos1le	
  debts”	
  or	
  34

“subjuga1on	
  debts”	
  can	
  be	
  defined	
  as	
  debts	
  incurred	
  to	
  suppress	
  secessionist	
  movements	
  or	
  wars	
  

of	
  libera1on,	
  to	
  conquer	
  peoples	
  or	
  foreign	
  territory,	
  or	
  strengthen	
  the	
  economic	
  colonisa1on	
  of	
  a	
  

territory. 	
  Examples	
  of	
  the	
  repudia1on	
  of	
  such	
  debts	
  include	
  the	
  refusal	
  of	
  the	
  Soviet	
  regime	
  in	
  35

Russia	
  to	
  pay	
  the	
  debts	
  of	
  the	
  Tsarist	
  era. 	
  Similarly,	
  in	
  Spanish	
  American	
  War	
  of	
  1898,	
  the	
  United	
  36

States	
  emerged	
  victorious	
  and	
  Spain	
  ceded	
  to	
  it	
  its	
  sovereignty	
  over	
  Cuba,	
  the	
  Philippines,	
  Puerto	
  

Rico	
  and	
  other	
  territories.	
  The	
  United	
  States	
  claimed	
  that	
  the	
  proceeds	
  had	
  been	
  used	
  for	
  the	
  

suppression	
  of	
  the	
  independence	
  movement	
  of	
  Cuba	
  and	
  were	
  therefore	
  purposely	
  harmful	
  to	
  the	
  

Cuban	
  ci1zens	
  and	
  refused	
  repayment	
  on	
  that	
  basis. 	
  In	
  par1cular,	
  the	
  USA	
  declared	
  that	
  the	
  37

creditors	
  must	
  have	
  known	
  that	
  their	
  loans	
  were	
  for	
  ‘the	
  con1nuous	
  effort	
  to	
  put	
  down	
  a	
  people	
  

struggling	
  for	
  freedom	
  from	
  the	
  Spanish	
  rule’	
  and	
  therefore	
  accepted	
  that	
  the	
  loan	
  was	
  obviously	
  

risky. 	
  In	
  addi1on,	
  the	
  Treaty	
  of	
  Versailles	
  1919	
  absolved	
  Poland	
  from	
  having	
  to	
  assume	
  the	
  debt	
  38

contracted	
  by	
  Germany	
  for	
  the	
  economic	
  subjuga1on	
  of	
  the	
  Poles	
  by	
  Germans. 	
  39

!
Second,	
  “war	
  debts”	
  are	
  debts	
  contracted	
  by	
  the	
  State	
  for	
  the	
  purpose	
  of	
  funding	
  a	
  war	
  which	
  

the	
  State	
  eventually	
  loses	
  and	
  whereby	
  the	
  victor	
  is	
  not	
  obliged	
  to	
  repay	
  the	
  debt.	
  The	
  ILC	
  noted	
  

that	
  in	
  the	
  19th	
  century	
  states	
  accepted	
  the	
  repudia1on	
  of	
  war	
  debts	
  “since	
  it	
  was	
  inconceivable	
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that	
  a	
  people	
  who	
  had	
  freed	
  themselves	
  from	
  the	
  poli1cal	
  sovereignty	
  of	
  a	
  State	
  by	
  victorious	
  

resistance	
  should	
  be	
  required	
  aDer	
  their	
  victory	
  to	
  pay	
  the	
  debts	
  contracted	
  by	
  the	
  State	
  that	
  had	
  

waged	
  war	
  upon	
  them	
  to	
  keep	
  them	
  under	
  its	
  sovereignty.” 	
  ADer	
  the	
  Boer	
  War,	
  the	
  victorious	
  40

Bri1sh	
  announced	
  that	
  they	
  would	
  take	
  up	
  the	
  debts	
  of	
  the	
  South	
  African	
  Republics	
  which	
  were	
  

contracted	
  before	
  the	
  hos1li1es	
  had	
  begun,	
  but	
  refused	
  to	
  take	
  up	
  those	
  debts	
  which	
  followed	
  

aDer	
  the	
  Boer	
  War	
  had	
  begun. 	
  ADer	
  the	
  First	
  World	
  War,	
  the	
  Allies	
  excluded	
  war	
  debts	
  from	
  41

distribu1on	
  against	
  the	
  ceded	
  territories.	
  They	
  insisted	
  that	
  the	
  debts	
  were	
  to	
  be	
  borne	
  by	
  

Germany,	
  Austria	
  and	
  Hungary. 	
  An	
  oD	
  cited	
  example	
  of	
  odious	
  debt	
  arises	
  from	
  the	
  Tinoco	
  42

arbitra1on	
  against	
  Costa	
  Rica.	
  A	
  Costa	
  Rican	
  dictator,	
  Frederico	
  Tinoco,	
  was	
  overthrown	
  and	
  the	
  

new	
  government	
  refused	
  to	
  repay	
  loans	
  made	
  by	
  the	
  Royal	
  Bank	
  of	
  Canada	
  to	
  the	
  Tinoco	
  

government. 	
  TaD	
  ruled	
  that	
  the	
  payments	
  were	
  made	
  by	
  the	
  bank	
  to	
  Tinoco	
  himself	
  and	
  that	
  the	
  43

case	
  of	
  the	
  Royal	
  Bank	
  depended:	
  	
  

!
upon	
  the	
  good	
  faith	
  of	
  the	
  bank	
  in	
  the	
  payment	
  of	
  money	
  for	
  the	
  real	
  use	
  of	
  the	
  Costa	
  Rican	
  	
  	
   government	
  

under	
  the	
  Tinoco	
  regime.	
  It	
  must	
  make	
  out	
  its	
  case	
  of	
  actual	
  furnishing	
  of	
  money	
  to	
  the	
  government	
  for	
  its	
  

legi1mate	
  use.	
  It	
  has	
  not	
  done	
  so.	
  The	
  bank	
  knew	
  that	
  this	
  money	
  was	
  to	
  be	
  used	
  by	
  the	
  re1ring	
  president,	
  F	
  

Tinoco,	
  for	
  his	
  personal	
  support	
  .	
  .	
  .	
  The	
  Royal	
  Bank	
  of	
  Canada	
  cannot	
  be	
  deemed	
  to	
  have	
  proved	
  that	
  the	
  

payments	
  were	
  made	
  for	
  legi1mate	
  governmental	
  use.	
  Its	
  claim	
  must	
  fail. 	
  	
  44

!
Further	
  types	
  of	
  odious	
  debt	
  may	
  be	
  possible.	
  Jeff	
  King	
  sees	
  a	
  need	
  for	
  four	
  types	
  of	
  odious	
  

debt:	
  war	
  debts;	
  hos1le/subjuga1on	
  debts;	
  illegal	
  occupa1on	
  debts;	
  and	
  fraudulent,	
  illegal	
  and	
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corrup1on	
  debts. 	
  This	
  typology	
  is	
  useful	
  and	
  would	
  cover	
  a	
  significant	
  range	
  of	
  the	
  foreseeable	
  45

scenarios	
  in	
  which	
  a	
  debt	
  may	
  be	
  repudiated	
  aDer	
  conflict.	
  The	
  odious	
  debt	
  proposals	
  demonstrate	
  

prima	
  facie	
  relevance	
  to	
  post-­‐conflict	
  socie1es	
  and	
  states	
  and	
  thus	
  for	
  any	
  proposed	
  jus	
  post	
  

bellum	
  framework.	
  However,	
  beyond	
  the	
  above	
  examples,	
  debt	
  repudia1on	
  usually	
  remains	
  

informally	
  nego1ated.	
  In	
  recent	
  prac1ce,	
  a	
  handful	
  of	
  formal	
  arbitra1ons	
  and	
  instances	
  of	
  

domes1c	
  li1ga1on	
  serve	
  as	
  the	
  oD-­‐cited	
  examples	
  to	
  illustrate	
  the	
  poten1al	
  opera1on	
  of	
  odious	
  

debt. 	
  Other	
  recent	
  illustra1ons	
  show	
  the	
  challenges	
  of	
  formalising	
  odious	
  debt	
  principles	
  in	
  46

interna1onal	
  law	
  and	
  the	
  con1nued	
  preference	
  of	
  creditor	
  states	
  for	
  informal	
  nego1a1on.	
  

!
1. Iraq	
  

Following	
  the	
  overthrow	
  of	
  Saddam	
  Hussein	
  in	
  2003,	
  	
  the	
  Iraqi	
  Na1onal	
  Assembly	
  passed	
  a	
  

resolu1on	
  suppor1ng	
  the	
  recommenda1on	
  of	
  its	
  Economic	
  and	
  Finance	
  CommiYee	
  that	
  Iraq	
  

should	
  assert	
  the	
  doctrine	
  of	
  odious	
  debts	
  in	
  connec1on	
  with	
  Saddam's	
  debts. 	
  Next	
  to	
  the	
  47

country's	
  ongoing	
  violence,	
  this	
  debt	
  was	
  the	
  biggest	
  problem	
  facing	
  the	
  new	
  government.	
  The	
  

World	
  Bank	
  es1mated	
  that	
  even	
  fantas1cal	
  33%	
  annual	
  growth	
  would	
  have	
  leD	
  Iraq's	
  debt	
  to	
  GDP	
  

ra1o	
  at	
  600%	
  to	
  900%. 	
  The	
  US-­‐led	
  campaign	
  for	
  the	
  cancella1on	
  of	
  Iraqi	
  debt	
  emphasised	
  that	
  48

money	
  should	
  not	
  have	
  been	
  lent	
  to	
  the	
  dictatorial	
  regime	
  of	
  Saddam	
  Hussein,	
  and	
  that	
  the	
  

lenders	
  should	
  be	
  liable	
  for	
  those	
  improper	
  loans,	
  not	
  the	
  people	
  of	
  Iraq	
  who	
  had	
  no	
  say	
  in	
  the	
  

borrowing.	
  	
  However,	
  the	
  jus1fica1on	
  for	
  such	
  a	
  high	
  level	
  of	
  debt	
  cancella1on	
  was	
  eventually	
  

ar1culated	
  in	
  economic	
  and	
  geopoli1cal	
  terms,	
  not	
  odious	
  debt	
  terms.	
  	
  Iraq's	
  Minister	
  of	
  Finance	
  

at	
  that	
  1me,	
  Adil	
  Abdul	
  Mahdi	
  stated:	
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Interna1onal	
  1991),	
  Ch	
  17;	
  the	
  idea	
  of	
  odious	
  debts	
  were	
  not	
  considered	
  except	
  to	
  confine	
  it	
  to	
  state	
  succession	
  in	
  
United	
  v	
  Islamic	
  Republic	
  of	
  Iran	
  32	
  Iran-­‐US	
  Cl.	
  Trib.	
  Rep.	
  162	
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  No.	
  574-­‐B36-­‐2	
  (Arb	
  1996);	
  the	
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  oD	
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  Snow,	
  interviewed	
  on	
  ‘Your	
  world	
  with	
  Neill	
  Cavuto’,	
  Fox	
  News,	
  11	
  April	
  2003,	
  at	
  hYp://www.foxnews.com/48

printer_friendly_story/0,3566,83939,00.htm.	
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Iraq's	
  need	
  for	
  very	
  substan1al	
  debt	
  relief	
  derives	
  from	
  the	
  economic	
  reali1es	
  facing	
  a	
  post-­‐conflict	
  country	
  that	
  
has	
  endured	
  decades	
  of	
  financial	
  corrup1on	
  and	
  mismanagement	
  under	
  the	
  Saddam	
  regime.	
  Principles	
  of	
  public	
  
interna1onal	
  law	
  such	
  as	
  the	
  odious	
  debt	
  doctrine,	
  whatever	
  their	
  legal	
  vitality,	
  are	
  not	
  the	
  reason	
  why	
  Iraq	
  is	
  
seeking	
  this	
  relief. 	
  	
  49!

The	
  Paris	
  Club	
  of	
  bilateral	
  creditors	
  cancelled	
  $30	
  billion	
  of	
  Iraqi	
  debt	
  on	
  21	
  November	
  2004. 	
  This	
  50

pragma1c	
  approach	
  did	
  not	
  filter	
  out	
  those	
  debt	
  claims	
  that	
  no	
  longer	
  posed	
  a	
  legal	
  threat	
  to	
  

Iraq. 	
  Nor	
  did	
  this	
  approach	
  ul1mately	
  advocate	
  the	
  use	
  of	
  a	
  legal	
  argument	
  for	
  odious	
  debt,	
  as	
  51

Western	
  poli1cal	
  interests	
  were	
  sufficient	
  to	
  re-­‐nego1ate	
  the	
  debt	
  effec1vely.	
  

!
2. Ecuador	
  

The	
  prac1ce	
  of	
  Ecuador’s	
  debt	
  repudia1on	
  in	
  2008	
  has	
  moved	
  the	
  modern	
  rhetoric	
  on	
  odious	
  

debt	
  from	
  a	
  mere	
  policy	
  proposal	
  to	
  a	
  fledging	
  and	
  controversial	
  State	
  prac1ce,	
  but	
  one	
  not	
  

directly	
  connected	
  with	
  jus	
  post	
  bellum.	
  It	
  was	
  the	
  first	
  1me	
  in	
  modern	
  history	
  that	
  a	
  sovereign	
  

debtor	
  had	
  demanded	
  that	
  its	
  external	
  commercial	
  creditors	
  write	
  off	
  most	
  of	
  their	
  claims	
  (65	
  %),	
  

without	
  advancing	
  an	
  argument	
  based	
  on	
  financial	
  distress. 	
  Public	
  debt	
  in	
  2008	
  was	
  the	
  least	
  52

burdensome	
  it	
  had	
  been	
  in	
  three	
  decades	
  and	
  had	
  $6.5	
  billion	
  in	
  interna1onal	
  reserves. 	
  Rather	
  53

the	
  claim	
  was	
  that	
  the	
  exis1ng	
  debts	
  were	
  the	
  result	
  of	
  illegi1mate	
  and	
  immoral	
  lending.	
  

!
Ecuador’s	
  president	
  Rafael	
  Correa	
  had	
  campaigned	
  in	
  2006	
  and	
  asserted	
  that	
  Ecuador	
  was	
  jus1fied	
  

in	
  repudia1ng	
  foreign	
  debt	
  because	
  the	
  bonds	
  represented	
  obliga1ons	
  that	
  were	
  illegally	
  incurred	
  

by	
  previous	
  oppressive	
  regimes	
  and	
  because	
  the	
  obliga1ons	
  were	
  substan1vely	
  unfair	
  and	
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illegi1mate. 	
  President	
  Correa	
  created	
  a	
  Public	
  Debt	
  Audit	
  Commission	
  to	
  evaluate	
  the	
  country’s	
  54

obliga1ons	
  incurred	
  between	
  1976	
  and	
  2006.	
  It	
  found	
  that	
  proceeds	
  of	
  various	
  rounds	
  of	
  

borrowing	
  and	
  restructuring	
  had	
  been	
  used	
  to	
  unfairly	
  benefit	
  powerful	
  interests	
  in	
  the	
  country	
  

and	
  beyond,	
  especially	
  foreign	
  lenders. 	
  As	
  a	
  result	
  of	
  the	
  findings	
  of	
  this	
  commission,	
  Ecuadaor	
  55

defaulted	
  on	
  its	
  debts	
  in	
  2008.	
  Ecuador	
  had	
  been	
  able	
  to	
  tap	
  the	
  interna1onal	
  bond	
  markets	
  on	
  

one	
  occasion	
  six	
  years	
  aDer	
  its	
  prior	
  default. 	
  On	
  April	
  20	
  2009,	
  six	
  months	
  aDer	
  the	
  first	
  default,	
  56

Ecuador	
  launched	
  a	
  cash	
  buyback	
  offer	
  to	
  repurchase	
  the	
  two	
  series	
  of	
  defaulted	
  bonds.	
  The	
  legal	
  

ability	
  to	
  repurchase	
  defaulted	
  debts	
  made	
  Ecuador	
  the	
  principal	
  beneficiary	
  of	
  its	
  own	
  default. 	
  57

!
The	
  decision	
  has	
  been	
  the	
  subject	
  of	
  cri1cism	
  and	
  debate	
  and	
  raises	
  the	
  risk	
  that	
  unilateral	
  

repudia1on	
  of	
  debt	
  could	
  generate	
  uncertainty	
  in	
  global	
  markets	
  and	
  deny	
  developing	
  countries	
  

access	
  to	
  credit. 	
  In	
  par1cular,	
  it	
  was	
  suggested	
  that	
  the	
  commission’s	
  assessment	
  of	
  prior	
  debt	
  58

nego1a1ons	
  was	
  problema1c.	
  The	
  commission	
  cri1qued	
  the	
  ac1ons	
  Ecuador's	
  debt	
  nego1ators	
  

over	
  the	
  prior	
  30	
  years	
  in	
  accep1ng	
  contractual	
  provisions	
  such	
  as	
  a	
  choice	
  of	
  foreign	
  governing	
  

law,	
  submission	
  to	
  foreign	
  court	
  jurisdic1on	
  and	
  waiver	
  of	
  sovereign	
  immunity,	
  which	
  are	
  common	
  

condi1ons	
  in	
  such	
  contracts. 	
  However,	
  the	
  experience	
  of	
  Ecuador	
  has	
  led	
  to	
  interest	
  in	
  similar	
  59

commissions	
  in	
  the	
  Philippines,	
  Argen1na,	
  Zimbabwe	
  and	
  other	
  African	
  countries. 	
  The	
  60

experience	
  of	
  Ecuador	
  highlights	
  the	
  dichotomy	
  of	
  interests	
  and	
  priori1es	
  between	
  creditors	
  and	
  

debtor	
  States	
  in	
  establishing	
  interna1onal	
  legal	
  rules	
  in	
  this	
  area.	
  

!
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3. South	
  Africa	
  

!
The	
  case	
  of	
  South	
  Africa	
  illustrates	
  the	
  risk	
  of	
  non-­‐repudia1on	
  of	
  debt	
  of	
  a	
  prior	
  oppressive	
  regime	
  

aDer	
  conflict,	
  in	
  the	
  absence	
  of	
  geo-­‐poli1cal	
  support	
  for	
  significant	
  re-­‐nego1a1on	
  of	
  the	
  debt.	
  

Despite	
  trade	
  and	
  arms	
  sanc1ons	
  from	
  the	
  UN	
  Security	
  Council	
  in	
  the	
  1980s,	
  the	
  apartheid	
  regime	
  

con1nued	
  to	
  borrow	
  from	
  private	
  banks	
  throughout	
  the	
  1980s.	
  The	
  apartheid	
  government	
  in	
  

South	
  Africa	
  amassed	
  $21	
  billion	
  in	
  debt	
  even	
  as	
  it	
  brutally	
  repressed	
  much	
  of	
  its	
  popula1on. 	
  In	
  61

1993,	
  the	
  total	
  foreign	
  sector	
  public	
  debt	
  amounted	
  to	
  R	
  49	
  411	
  billion. 	
  ADer	
  being	
  elected	
  62

president	
  of	
  South	
  Africa,	
  Nelson	
  Mandela	
  and	
  the	
  African	
  Na1onal	
  Congress	
  came	
  under	
  heavy	
  

pressure	
  not	
  to	
  renounce	
  apartheid	
  debt. 	
  The	
  South	
  African	
  Truth	
  and	
  Reconcilia1on	
  Commission	
  63

recommended	
  that	
  the	
  government	
  repudiate	
  its	
  apartheid-­‐era	
  debts. 	
  The	
  new	
  Government	
  64

distanced	
  itself	
  from	
  calls	
  to	
  nullify	
  its	
  apartheid-­‐era	
  debts.	
  It	
  was	
  considered	
  important	
  not	
  to	
  

default	
  on	
  debts	
  to	
  aYract	
  foreign	
  investment.	
  However,	
  Hanlon	
  iden1fies	
  the	
  perils	
  of	
  this	
  

approach:	
  	
  

!
“Foreign	
  direct	
  investment	
  has	
  been	
  1ny	
  –	
  only	
  two	
  thirds	
  of	
  the	
  profits	
  repatriated	
  by	
  companies	
  on	
  investments	
  

they	
  made	
  in	
  the	
  apartheid	
  State.	
  And	
  new	
  lending	
  has	
  not	
  kept	
  up	
  with	
  repayments	
  –	
  over	
  six	
  years	
  South	
  Africa	
  

paid	
  out	
  $3.7	
  billion	
  more	
  than	
  it	
  received.	
  Thus,	
  promises	
  have	
  not	
  been	
  kept	
  and	
  policy	
  advice	
  was	
  wrong.	
  If	
  South	
  

Africa	
  had	
  frozen	
  profits	
  on	
  apartheid-­‐era	
  investments	
  and	
  simply	
  repudiated	
  the	
  odious	
  apartheid	
  debt	
  –	
  or	
  even	
  if	
  

it	
  had	
  demanded	
  a	
  ten	
  year	
  moratorium	
  –	
  it	
  would	
  have	
  been	
  $10	
  billion	
  beYer	
  off.	
  Foreign	
  aid	
  during	
  this	
  period	
  

was	
  only	
  $1.1	
  billion,	
  so	
  even	
  if	
  aid	
  had	
  been	
  cut	
  off,	
  South	
  Africa	
  would	
  have	
  profited	
  by	
  $8.9	
  billion.” 	
  65
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   Naomi	
   Klein	
   thus	
   argues	
   “the	
   country	
   stands	
   as	
   a	
   living	
   testament	
   to	
  what	
   happens	
  when	
  

economic	
  reform	
  is	
  severed	
  from	
  poli1cal	
  transforma1on.” 	
  South	
  Africa	
  is	
  now	
  among	
  the	
  most	
  66

economically	
   unequal	
   socie1es	
   in	
   the	
   world. 	
   Such	
   an	
   approach	
   demonstrates	
   the	
   risks	
   of	
   an	
  67

incoherent	
   approach	
   to	
   ques1ons	
   of	
   jus1ce	
   aDer	
   conflict,	
   incorpora1ng	
   issues	
   of	
   human	
   rights,	
  

including	
   transi1onal	
   jus1ce,	
   human	
   development,	
   and	
   contras1ng	
   with	
   dominant	
   neo-­‐liberal	
  

development	
  policies.	
  The	
  vic1ms’	
  representa1ve	
  group	
  and	
  human	
  rights	
  organisa1on	
  Khulumani	
  

is	
   currently	
   pursuing	
   interna1onal	
   financial	
   organisa1ons	
   through	
   the	
   Alien	
   Torts	
   Statute	
   in	
   the	
  

United	
  States	
  for	
  their	
  complicity	
  in	
  financing	
  and	
  sustaining	
  the	
  apartheid	
  regime. 	
  68

!
It	
  appears	
  that	
  where	
  powerful	
  states	
  such	
  as	
  the	
  United	
  States	
  have	
  an	
  interest	
  in	
  the	
  cancella1on	
  

of	
  an	
  odious	
  debt,	
  that	
  interest	
  can	
  be	
  facilitated	
  through	
  informal	
  re-­‐nego1a1on	
  through	
  the	
  Paris	
  

Club	
  or	
  equivalent	
  body.	
  However	
  where	
  a	
  State	
  seeks	
  to	
  repudiate	
  contrary	
  to	
  the	
  interests	
  of	
  

powerful	
  states,	
  the	
  argument	
  is	
  less	
  likely	
  to	
  be	
  successful	
  through	
  pragma1c	
  means	
  and	
  will	
  not	
  

find	
  sufficient	
  support	
  for	
  a	
  rule	
  in	
  customary	
  interna1onal	
  law.	
  For	
  instance,	
  For	
  example,	
  in	
  1996,	
  

Iran	
  requested	
  the	
  U.S.-­‐Iran	
  Claims	
  Tribunal	
  to	
  invalidate	
  debt	
  contracted	
  by	
  the	
  previous	
  

government	
  with	
  the	
  United	
  States	
  on	
  the	
  grounds	
  that	
  such	
  debt	
  was	
  "odious"	
  and,	
  therefore,	
  

was	
  not	
  transferable	
  to	
  the	
  Islamic	
  Republic	
  of	
  Iran.	
  The	
  Tribunal	
  rejected	
  this	
  argument,	
  sta1ng	
  

that	
  interna1onal	
  law	
  did	
  not	
  allow	
  for	
  such	
  an	
  excep1on	
  to	
  the	
  general	
  concept	
  of	
  con1nuity. 	
  69

Beyond	
  this	
  limited	
  mostly	
  informal	
  prac1ce	
  and	
  Sack’s	
  proposed	
  formula1on	
  of	
  the	
  concept,	
  in	
  

current	
  literature	
  significant	
  disagreement	
  remains	
  regarding	
  its	
  poten1al	
  implementa1on	
  in	
  

modern	
  interna1onal	
  law.	
  The	
  result	
  is	
  that	
  the	
  proposal	
  remains	
  unclear,	
  unsupported	
  by	
  

interna1onal	
  customary	
  law	
  and	
  poten1ally	
  unsound	
  for	
  both	
  an	
  affected	
  popula1on	
  of	
  the	
  debtor	
  

�14

	
  Naomi	
  Klein,	
  The	
  Shock	
  Doctrine:	
  The	
  Rise	
  of	
  Disaster	
  Capitalism	
  (Metropolitan	
  Books	
  2007)	
  19866

	
  UNDP,	
  South	
  Africa:	
  The	
  Challenge	
  of	
  Sustainable	
  Development	
  (UNDP	
  2003)67

	
  In	
  re	
  South	
  African	
  Apartheid	
  LiBgaBon	
  617	
  F.	
  Supp.	
  2d	
  228	
  (S.D.N.Y.	
  2009)68

	
  United	
  States	
  v.	
  Iran,	
  32	
  Iran-­‐U.S.	
  Cl.	
  Trib.	
  Rep.	
  162,	
  Award	
  No.	
  574-­‐B36-­‐2	
  (Dec.	
  3,	
  1996)69



State	
  and	
  the	
  interna1onal	
  creditor	
  community. 	
  Clarity	
  is	
  needed	
  on	
  these	
  outstanding	
  issues.	
  In	
  70

addi1on,	
  a	
  strong	
  ra1onale	
  is	
  needed	
  to	
  add	
  odious	
  debt	
  proposals	
  to	
  the	
  burgeoning	
  agenda	
  for	
  	
  

poten1al	
  elements	
  of	
  a	
  jus	
  post	
  bellum	
  framework.	
  

!
B. The	
  Contours	
  

It	
  is	
  first	
  necessary	
  to	
  separate	
  odious	
  debt	
  from	
  the	
  broader	
  debate	
  of	
  debt	
  relief,	
  forgiveness	
  

and	
  global	
  jus1ce	
  that	
  may	
  also	
  impact	
  post-­‐conflict	
  states. 	
  As	
  with	
  an	
  interpre1ve	
  approach	
  to	
  71

jus	
  post	
  bellum,	
  a	
  matrix	
  of	
  several	
  variable	
  factors	
  can	
  be	
  constructed.	
  First,	
  certain	
  authors	
  are	
  

cri1cal	
  of	
  the	
  odious	
  debt	
  proposal	
  as	
  unduly	
  narrow. 	
  In	
  par1cular,	
  there	
  is	
  a	
  concern	
  that	
  72

focusing	
  on	
  relieving	
  merely	
  debt	
  rather	
  than	
  other	
  forms	
  of	
  finance	
  similarly	
  tainted	
  with	
  

odiousness	
  would	
  merely	
  provide	
  an	
  incen1ve	
  for	
  States	
  to	
  use	
  other	
  financial	
  instruments	
  than	
  

lending,	
  possibly	
  to	
  greater	
  detriment	
  of	
  the	
  affected	
  popula1on. 	
  In	
  this	
  regard,	
  a	
  doctrine	
  of	
  73

odious	
  finance	
  is	
  proposed,	
  that	
  seeks	
  to	
  extend	
  the	
  norma1ve	
  founda1ons	
  for	
  odious	
  debt	
  to	
  

other	
  financial	
  instruments. 	
  74

!
Second,	
  this	
  proposal	
  must	
  also	
  have	
  regard	
  to	
  the	
  par1cular	
  nature	
  of	
  the	
  debtor	
  as	
  a	
  

sovereign	
  en1ty. 	
  In	
  par1cular,	
  it	
  is	
  frui�ul	
  to	
  dis1nguish	
  between	
  State	
  succession	
  and	
  75

circumstances	
  of	
  government	
  succession. 	
  In	
  cases	
  of	
  State	
  succession,	
  there	
  is	
  presently	
  no	
  clear	
  76

�15

	
  For	
  a	
  cri1cal	
  perspec1ve	
  on	
  the	
  proposals	
  for	
  odious	
  debt,	
  see	
  Albert	
  Choi	
  and	
  Eric	
  Posner,	
  “A	
  Cri1que	
  of	
  the	
  Odious	
  70

Debt	
  Doctrine”	
  (2007)	
  70	
  Law	
  &	
  Contemp.	
  Probs.	
  33

	
  New	
  Economics	
  Founda1on,	
  (n4),	
  8-­‐10;	
  Gula1,	
  Buchheit,	
  Thompson,	
  (n24),	
  1208-­‐16	
  71

	
  Tai-­‐Heng	
  Cheng,	
  “Renego1a1ng	
  the	
  Odious	
  Debt	
  Doctrine”	
  (2007)	
  70	
  Law	
  &	
  Contemp.	
  Probs.	
  7,	
  21-­‐29;	
  Ochoa,	
  72

“From	
  Odious	
  Debt	
  to	
  Odious	
  Finance:	
  Avoiding	
  the	
  Externali1es	
  of	
  a	
  Func1onal	
  Odious	
  Debt	
  Doctrine”	
  (2008)	
  49	
  
Harv.	
  Int'l	
  L.J.	
  109

	
  Ochoa,	
  “From	
  Odious	
  Debt	
  to	
  Odious	
  Finance:	
  Avoiding	
  the	
  Externali1es	
  of	
  a	
  Func1onal	
  Odious	
  Debt	
  73

Doctrine”	
  (n72),	
  138-­‐51

	
  Anupam	
  Chander,	
  “Odious	
  Securi1za1on”	
  (2004)	
  Vol.	
  53	
  Emory	
  LJ	
  92;	
  Cheng,	
  (n27)	
  74

	
  Robert	
  Rasmussen,	
  “Integra1ng	
  a	
  Theory	
  of	
  the	
  State	
  into	
  Sovereign	
  Debt	
  Restructuring”	
  (2004)	
  53	
  Emory	
  L.J.	
  115975

	
  Jeff	
  King,	
  The	
  Doctrine	
  of	
  Odious	
  Debt	
  in	
  Interna1onal	
  Law:	
  A	
  Restatement,	
  Available	
  at	
  SSRN:	
  hYp://ssrn.com/76

abstract=1027682,	
  9

http://ssrn.com/abstract=1027682


rule	
  in	
  interna1onal	
  law	
  as	
  to	
  whether	
  a	
  successor	
  State	
  inherits	
  prior	
  financial	
  obliga1ons. 	
  Here,	
  77

the	
  odious	
  debt	
  proposal	
  may	
  be	
  considered	
  as	
  one	
  of	
  many	
  factors	
  in	
  the	
  policy	
  considera1on	
  of	
  

successor	
  States.	
  In	
  contrast,	
  in	
  cases	
  of	
  government	
  succession,	
  there	
  is	
  a	
  generally	
  accepted	
  rule	
  

that	
  a	
  new	
  government	
  is	
  obliged	
  to	
  honour	
  the	
  debts	
  of	
  its	
  predecessor. 	
  In	
  this	
  instance,	
  the	
  78

proposed	
  opera1on	
  of	
  odious	
  debt	
  may	
  be	
  an	
  excep1on	
  to	
  this	
  general	
  rule. 	
  Third,	
  we	
  should	
  79

consider	
  a	
  dis1nc1on	
  between	
  creditors:	
  sovereign	
  creditors,	
  interna1onal	
  financial	
  ins1tu1ons	
  

ac1ng	
  as	
  creditors	
  and	
  commercial	
  creditors. 	
  In	
  the	
  former	
  case,	
  cases	
  of	
  succession	
  have	
  usually	
  80

involved	
  a	
  re-­‐nego1a1on	
  or	
  re-­‐structuring	
  of	
  the	
  debt	
  between	
  such	
  creditor	
  States	
  or	
  ins1tu1ons	
  

and	
  a	
  new	
  government. 	
  In	
  the	
  laYer	
  cases,	
  there	
  is	
  a	
  greater	
  poten1al	
  for	
  transi1onal	
  81

governments	
  and	
  private	
  creditors	
  to	
  use	
  li1ga1on	
  and	
  contractual	
  remedies	
  to	
  resolve	
  issues	
  

surrounding	
  the	
  contract	
  of	
  debt.	
  	
  

!
	
  These	
  three	
  factors	
  mean	
  that	
  it	
  is	
  inappropriate	
  to	
  speak	
  of	
  a	
  single	
  “doctrine”	
  of	
  odious	
  debt,	
  

par1cularly	
  with	
  liYle	
  apprecia1on	
  of	
  the	
  differen1ated	
  applica1on	
  of	
  such	
  a	
  concept	
  required	
  to	
  

establish	
  a	
  coherent	
  customary	
  interna1onal	
  legal	
  prac1ce	
  or	
  rule.	
  Any	
  proposal	
  for	
  odious	
  debt	
  

must	
  either	
  limit	
  itself	
  to	
  a	
  single	
  context	
  or	
  appreciate	
  the	
  complexity	
  of	
  a	
  differen1ated	
  

applica1on	
  to	
  discrete	
  transi1ons	
  and	
  financial	
  transi1ons.	
  It	
  is	
  more	
  appropriate	
  to	
  consider	
  

odious	
  debt	
  as	
  a	
  principle	
  of	
  interna1onal	
  law,	
  which	
  can	
  be	
  applied	
  to	
  this	
  mul1plicity	
  of	
  contexts.	
  

This	
  level	
  of	
  complexity	
  requires	
  a	
  nuanced	
  applica1on	
  in	
  public	
  interna1onal	
  law	
  or	
  in	
  the	
  policies	
  

of	
  interna1onal	
  organisa1ons	
  that	
  must	
  address	
  several	
  presently	
  unresolved	
  issues.	
  An	
  approach	
  

to	
  odious	
  debt	
  that	
  is	
  grounded	
  in	
  the	
  resources	
  of	
  a	
  jus	
  post	
  bellum	
  discourse	
  and	
  framework	
  can	
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achieve	
  this	
  by	
  resolving	
  its	
  outstanding	
  challenges	
  by	
  integra1ng	
  with	
  the	
  principles	
  and	
  ideas	
  

already	
  present	
  in	
  those	
  resources.	
  

!
C. The	
  Challenges	
  

First,	
  some	
  exis1ng	
  commentary	
  on	
  this	
  subject	
  becomes	
  uncomfortable	
  with	
  the	
  prospect	
  of	
  

pronouncing	
  upon	
  the	
  “odiousness”	
  of	
  acts	
  of	
  governments. 	
  Exis1ng	
  literature	
  fails	
  to	
  adequately	
  82

address	
  the	
  content	
  of	
  odiousness	
  and	
  the	
  means	
  or	
  forum	
  to	
  make	
  such	
  a	
  determina1on.	
  Second,	
  

the	
  standard	
  of	
  care	
  for	
  creditors	
  on	
  which	
  repudia1on	
  will	
  be	
  assessed	
  remains	
  unclear.	
  Some	
  

authors	
  argue	
  that	
  the	
  debts	
  of	
  an	
  odious	
  regime	
  should	
  be	
  considered	
  as	
  a	
  whole	
  and	
  the	
  

purported	
  doctrine	
  should	
  apply	
  to	
  all	
  debts. 	
  One	
  argument	
  runs	
  that	
  a	
  case-­‐by-­‐case	
  analysis	
  of	
  83

the	
  debts	
  will	
  be	
  expensive,	
  complex	
  and	
  seem	
  unnecessarily	
  technical	
  in	
  light	
  of	
  the	
  widespread	
  

nature	
  of	
  abuses	
  of	
  the	
  prior	
  regime. 	
  Thus	
  debt	
  should	
  be	
  cancelled	
  on	
  a	
  wholesale	
  rather	
  than	
  84

retail	
  basis,	
  as	
  since	
  the	
  regime	
  was	
  odious,	
  so	
  too	
  were	
  its	
  debts. 	
  The	
  other	
  argument	
  is	
  that	
  as	
  85

money	
  accruing	
  from	
  loans	
  is	
  fungible	
  and	
  it	
  will	
  therefore	
  be	
  difficult	
  to	
  determine	
  which	
  funds	
  

were	
  used	
  for	
  odious	
  purposes	
  and	
  which	
  was	
  not. 	
  Others	
  have	
  sought	
  to	
  address	
  the	
  issue	
  of	
  86

fungibility	
  through	
  the	
  applica1on	
  of	
  a	
  par1al	
  liability	
  regime,	
  seeking	
  to	
  insulate	
  creditors	
  from	
  

liability	
  for	
  that	
  por1on	
  of	
  a	
  loan	
  or	
  other	
  financial	
  instrument	
  was	
  used	
  for	
  the	
  benefit	
  of	
  the	
  

public	
  rather	
  than	
  making	
  a	
  direct	
  determina1on	
  of	
  odiousness. 	
  87

!
Third,	
  	
  the	
  precise	
  means	
  for	
  determining	
  odiousness	
  remain	
  unclear.	
  Some	
  authors	
  have	
  

rejected	
  the	
  poten1al	
  of	
  the	
  sovereign	
  debtor	
  itself	
  to	
  perform	
  this	
  func1on	
  because	
  of	
  their	
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overwhelming	
  but	
  understandable	
  economic	
  incen1ve	
  to	
  alleviate	
  the	
  debt	
  of	
  a	
  prior	
  odious	
  

regime	
  through	
  the	
  use	
  of	
  this	
  purported	
  doctrine. 	
  Some	
  writers	
  have	
  joined	
  Sack	
  in	
  sugges1ng	
  88

there	
  be	
  some	
  specialised	
  tribunal	
  established	
  for	
  this	
  purpose,	
  on	
  either	
  an	
  ad	
  hoc	
  or	
  a	
  

permanent	
  basis	
  or	
  the	
  use	
  of	
  a	
  market	
  approach	
  may	
  be	
  a	
  suitable	
  mechanism	
  for	
  ex	
  ante	
  

determina1ons. 	
  	
  Finally,	
  there	
  is	
  a	
  challenge	
  in	
  applying	
  this	
  proposal	
  to	
  sovereign	
  creditors	
  89

interna1onal	
  financial	
  ins1tu1ons	
  and	
  commercial	
  sources	
  from	
  the	
  matrix	
  of	
  scenarios	
  of	
  odious	
  

finance	
  iden1fied	
  above,	
  given	
  the	
  current	
  predictable	
  incenBves	
  of	
  the	
  actors	
  involved.	
  The	
  

general	
  reluctance	
  of	
  States	
  to	
  li1gate	
  against	
  one	
  another	
  is	
  well	
  acknowledged. 	
  In	
  par1cular,	
  90

the	
  growing	
  preference	
  of	
  the	
  Paris	
  Club	
  creditors	
  appears	
  to	
  be	
  for	
  informal	
  nego1a1on	
  on	
  

forgiveness	
  and	
  rescheduling. 	
  In	
  addi1on,	
  interna1onal	
  financial	
  ins1tu1ons	
  are	
  generally	
  91

immune	
  from	
  suit	
  but	
  also	
  maintain	
  presump1ve	
  preference	
  among	
  creditors	
  and	
  would	
  be	
  

extremely	
  reluctant	
  to	
  entertain	
  the	
  sugges1on	
  of	
  debt	
  repudia1on. 	
  Thus,	
  while	
  exis1ng	
  92

literature	
  agrees	
  on	
  the	
  moral	
  sen1ment	
  behind	
  Sack’s	
  original	
  proposals,	
  they	
  remain	
  subject	
  to	
  

considerable	
  and	
  unresolved	
  challenges.	
  	
  

!
In	
  aligning	
  odious	
  debt	
  as	
  part	
  of	
  a	
  jus	
  post	
  bellum	
  discourse,	
  the	
  proposals	
  of	
  this	
  ar1cle	
  

suggest	
  odious	
  debt	
  does	
  not	
  stand	
  alone	
  as	
  a	
  discrete	
  policy	
  advocated	
  by	
  debt	
  forgiveness	
  

lobbyists	
  and	
  the	
  governments	
  of	
  third	
  world	
  countries,	
  but	
  reflects	
  the	
  pre-­‐exis1ng	
  commitments	
  

of	
  Western	
  donors	
  and	
  interna1onal	
  financial	
  ins1tu1ons	
  in	
  other	
  areas	
  relevant	
  to	
  the	
  post-­‐

conflict	
  space.	
  A	
  coherent	
  approach	
  to	
  a	
  just	
  and	
  sustainable	
  peace	
  should	
  enable	
  a	
  clear,	
  

predictable	
  and	
  fair	
  opera1on	
  of	
  the	
  financing	
  of	
  a	
  post-­‐conflict	
  State.	
  

�18

	
  G.	
  Mitu	
  Gula1,	
  Lee	
  Buchheit	
  &	
  Robert	
  Thompson,	
  “The	
  Dilemma	
  of	
  Odious	
  Debts”	
  (n24)	
  2788

	
  Yvonne	
  Wong,	
  Sovereign	
  Finance	
  and	
  the	
  Poverty	
  of	
  Na1ons:	
  Odious	
  Debt	
  in	
  Interna1onal	
  Law	
  (n5);	
  For	
  a	
  cri1cal	
  89

perspec1ve	
  on	
  the	
  prospects	
  for	
  ins1tu1onal	
  determina1on	
  of	
  odiousness,	
  see	
  Stephan	
  (n41)	
  Feibelman,	
  “Contract,	
  
Priority	
  and	
  Odious	
  Debt”	
  (2007)	
  85	
  N.C.	
  L.	
  REV.	
  727

	
  JG	
  Merrills,	
  The	
  Means	
  of	
  Dispute	
  SeYlement,	
  in	
  Malcolm	
  Evans	
  (eds)	
  InternaBonal	
  Law,	
  (OUP	
  2003)	
  533-­‐5990

	
  Gelpern,	
  “Odious,	
  not	
  Debt”	
  (2007)	
  70	
  Law	
  &	
  Contemporary	
  Problems	
  81,	
  93-­‐891

	
  Ar1cle	
  IX(3)	
  IMF	
  Ar1cles	
  of	
  Agreement;	
  Ar1cle	
  VII,	
  IRDB	
  Ar1cles	
  of	
  Agreement92



IV. Odious	
  Debt	
  and	
  Jus	
  Post	
  Bellum	
  

!
What	
  difference	
  does	
  it	
  make	
  to	
  integrate	
  the	
  discourses	
  of	
  jus	
  post	
  bellum	
  and	
  odious	
  debt?	
  The	
  

compara1ve	
  examples	
  discussed	
  above	
  demonstrate	
  that	
  if	
  interna1onal	
  poli1cal	
  will	
  is	
  sufficient,	
  

as	
  in	
  Iraq,	
  then	
  the	
  sovereign	
  debt	
  of	
  a	
  prior	
  oppressive	
  regime	
  may	
  be	
  informally	
  re-­‐nego1ated	
  

rather	
  than	
  repudiated.	
  The	
  important	
  ques1on	
  is	
  therefore	
  how,	
  not	
  whether,	
  post-­‐conflict	
  

countries	
  can	
  ensure	
  that	
  the	
  debts	
  incurred	
  by	
  the	
  former	
  regime	
  will	
  not	
  permanently	
  blight	
  the	
  

economic	
  prospects	
  of	
  the	
  rebuilt	
  country. 	
  93

!
A	
  dis1nc1ve	
  set	
  of	
  reasons	
  are	
  needed	
  to	
  jus1fy	
  the	
  inclusion	
  of	
  odious	
  debt	
  explicitly	
  within	
  a	
  jus	
  

post	
  bellum	
  account.	
  First,	
  integra1ng	
  financial	
  issues	
  into	
  a	
  considera1on	
  of	
  jus1ce	
  aDer	
  war	
  

provides	
  a	
  more	
  comprehensive	
  and	
  coherent	
  approach	
  to	
  the	
  pursuit	
  of	
  just	
  and	
  sustainable	
  

peace.	
  	
  Not	
  everyone	
  in	
  the	
  jus	
  post	
  bellum	
  discourse	
  suggests	
  a	
  coherent	
  approach	
  is	
  possible.	
  	
  

ACer	
  War	
  Ends	
  seems	
  ambivalent	
  whether	
  a	
  coherent	
  account	
  can	
  be	
  offered	
  of	
  jus1ce	
  aDer	
  war	
  

across	
  the	
  principles	
  iden1fied.	
  May’s	
  work	
  elsewhere	
  suggests	
  that	
  he	
  prefers	
  a	
  view	
  of	
  value	
  that	
  

permits	
  the	
  existence	
  of	
  incommensurable	
  moral	
  goods. 	
  This	
  aligns	
  with	
  the	
  perspec1ve	
  that	
  has	
  94

long	
  been	
  present	
  in	
  transi1onal	
  jus1ce	
  discussions	
  about	
  whether	
  there	
  are	
  necessary	
  trade	
  offs	
  

to	
  be	
  made	
  between	
  peace,	
  truth	
  and	
  jus1ce	
  in	
  a	
  specific	
  transi1onal	
  context. 	
  However,	
  by	
  95

exposing	
  the	
  extent	
  of	
  financing	
  for	
  odious	
  purposes,	
  odious	
  debt	
  principles	
  would	
  reveal	
  the	
  

depth	
  of	
  the	
  damage	
  caused	
  by	
  perpetrators	
  which	
  goes	
  beyond	
  violence	
  directed	
  against	
  their	
  

opponents	
  or	
  against	
  ci1zens	
  targeted	
  by	
  repressive	
  measures. 	
  In	
  par1cular,	
  an	
  inves1ga1on	
  in	
  96

the	
  nature	
  and	
  extent	
  of	
  a	
  post-­‐conflict	
  state’s	
  debts	
  may	
  help	
  reveal	
  on	
  the	
  wealth	
  amassed	
  by	
  a	
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party	
  to	
  conflict,	
  the	
  resources	
  available	
  for	
  repara1ons	
  and	
  the	
  kind	
  of	
  ini1a1ves	
  that	
  society	
  can	
  

afford. 	
  Addressing	
  odious	
  debt	
  therefore	
  enables	
  a	
  more	
  robust	
  concep1on	
  of	
  jus1ce	
  in	
  jus	
  post	
  97

bellum.	
  

 

Second,	
  integra1ng	
  ques1ons	
  of	
  debt	
  and	
  finance	
  into	
  jus	
  post	
  bellum	
  can	
  overcome	
  the	
  natural	
  

dominance	
  of	
  civil	
  and	
  poli1cal	
  rights	
  issues,	
  that	
  is	
  reflected	
  in	
  general	
  public	
  interna1onal	
  law	
  

and	
  human	
  rights	
  discourse.	
  By	
  considering	
  ques1ons	
  of	
  the	
  just	
  financing	
  of	
  a	
  post-­‐conflict	
  State,	
  

jus	
  post	
  bellum	
  can	
  overcome	
  cri1cisms	
  of	
  related	
  areas	
  such	
  as	
  transi1onal	
  jus1ce	
  that	
  have	
  

tradi1onally	
  not	
  focused	
  on	
  issues	
  of	
  socio-­‐economic	
  rights.	
  Balakrishnan	
  Rajagopal	
  aYributes	
  to	
  

‘the	
  dominance	
  of	
  Western	
  scholars	
  and	
  NGOs,’	
  arguing	
  that	
  it	
  has	
  in	
  turn	
  allowed	
  a	
  ‘bias	
  . . . 	
  [to	
  

be]	
  built	
  into	
  the	
  norma1ve	
  corpus	
  of	
  human	
  rights. 	
  Within	
  the	
  jus	
  post	
  bellum	
  discourse,	
  there	
  98

are	
  concerns	
  that	
  it	
  could	
  be	
  manipulated	
  to	
  re-­‐enforce	
  the	
  interests	
  of	
  powerful	
  states. 	
  Similar	
  99

concerns	
  arise	
  in	
  related	
  fields	
  like	
  transi1onal	
  jus1ce	
  and	
  peace-­‐building. 	
  An	
  approach	
  that	
  100

makes	
  these	
  issues	
  an	
  explicit	
  part	
  of	
  any	
  proposed	
  framework	
  will	
  not	
  resolve	
  these	
  concerns,	
  but	
  

at	
  least	
  will	
  ensure	
  they	
  are	
  not	
  unaddressed.	
  

!
Third,	
  explicit	
  considera1on	
  of	
  finance	
  and	
  debt	
  may	
  free	
  funds	
  for	
  achievement	
  of	
  public	
  goods	
  in	
  

related	
  areas	
  to	
  jus	
  post	
  bellum	
  such	
  as	
  economic	
  reconstruc1on,	
  security	
  sector	
  reform,	
  

disarmament,	
  demobilisa1on,	
  and	
  reintegra1on,	
  or	
  transi1onal	
  jus1ce.	
  Each	
  of	
  these	
  are	
  costly	
  

endeavours	
  that	
  oDen	
  operate	
  in	
  the	
  context	
  of	
  limited	
  funding	
  and	
  addi1onal	
  resources	
  would	
  be	
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no	
  doubt	
  welcomed.	
  By	
  providing	
  greater	
  financial	
  support	
  to	
  these	
  ini1a1ves	
  and	
  ensuring	
  that	
  

there	
  is	
  less	
  pressure	
  in	
  the	
  post-­‐conflict	
  period	
  of	
  fragility,	
  the	
  use	
  of	
  odious	
  debt	
  may	
  increase	
  

likelihood	
  of	
  preven1on	
  of	
  reversion	
  to	
  conflict.	
  This	
  aligns	
  with	
  principles	
  or	
  responsibili1es	
  to	
  

rebuild	
  found	
  in	
  exis1ng	
  jus	
  post	
  bellum	
  discourse. 	
  101

!
In	
  introducing	
  the	
  jus	
  post	
  bellum	
  discourse,	
  we	
  noted	
  that	
  a	
  variety	
  of	
  proposed	
  approach	
  exist	
  at	
  

present.	
  Each	
  could	
  be	
  employed	
  for	
  odious	
  debt,	
  but	
  may	
  have	
  limita1ons.	
  A	
  formal	
  legal	
  

approach	
  to	
  jus	
  post	
  bellum	
  may	
  suggest	
  odious	
  debt	
  is	
  too	
  far	
  removed	
  and	
  that	
  it	
  would	
  be	
  

preferable	
  to	
  focus	
  on	
  conflict	
  issues	
  more	
  closely	
  related	
  to	
  the	
  just	
  war	
  tradi1on	
  with	
  which	
  jus	
  

post	
  bellum	
  is	
  associated.	
  A	
  purely	
  con1ngent	
  or	
  pragma1c	
  approach	
  will	
  allow	
  powerful	
  states	
  to	
  

accept	
  odious	
  debt	
  principles	
  in	
  UN	
  Security	
  Council	
  resolu1ons	
  or	
  western	
  state	
  backed	
  peace	
  

agreements	
  but	
  will	
  not	
  provide	
  a	
  remedy,	
  in	
  cases	
  like	
  South	
  Africa,	
  where	
  powerful	
  states	
  oppose	
  

debt	
  repudia1on	
  or	
  renego1a1on.	
  An	
  interpre1ve	
  approach	
  is	
  therefore	
  more	
  appropriate	
  in	
  

providing	
  criteria	
  to	
  assess	
  how	
  post-­‐conflict	
  states	
  assume	
  or	
  repudiate	
  the	
  debts	
  and	
  financial	
  

obliga1ons	
  of	
  prior	
  conflict	
  crea1ng	
  governments	
  and	
  States.	
  An	
  interpre1ve	
  approach	
  may	
  also	
  

help	
  resolve	
  ongoing	
  challenges	
  in	
  odious	
  debt	
  proposals	
  that	
  hinder	
  its	
  effec1ve	
  implementa1on.	
  

!!
A. Odiousness	
  

!
	
  A	
  central	
  challenge	
  is	
  the	
  need	
  to	
  give	
  content	
  to	
  the	
  term	
  “odiousness”.	
  Several	
  authors	
  draw	
  

a	
  broad	
  concep1on	
  of	
  odiousness,	
  as	
  being	
  contrary	
  to	
  the	
  interests	
  of	
  a	
  society,	
  or	
  enacted	
  

without	
  popular	
  legi1macy	
  (or	
  a	
  peoples’	
  permission). 	
  The	
  ILC	
  noted	
  that	
  “almost	
  any	
  poli1cal,	
  102

economic	
  or	
  social	
  ac1on	
  by	
  a	
  State	
  may	
  be	
  disadvantageous	
  to	
  another	
  State.” 	
  However	
  only	
  103
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Patrick	
  Bolton	
  and	
  David	
  Skeel	
  directly	
  engage	
  in	
  aYempts	
  to	
  formulate	
  a	
  precise	
  and	
  opera1ve	
  

legal	
  defini1on. 	
  They	
  propose	
  two	
  criteria:	
  systemic	
  suppression	
  and	
  systemic	
  plundering. 	
  The	
  104 105

authors	
  provide	
  several	
  examples	
  for	
  systemic	
  suppression,	
  but	
  fail	
  to	
  enunciate	
  precise	
  criteria.	
  

Neither	
  term	
  is	
  clearly	
  defined.	
  In	
  regards	
  to	
  systemic	
  plundering,	
  this	
  could	
  be	
  equated	
  to	
  

widespread	
  or	
  systemic	
  corrup1on. 	
  Such	
  a	
  concep1on	
  may	
  be	
  covered	
  by	
  the	
  interna1onal	
  legal	
  106

prohibi1on	
  on	
  corrup1on. 	
  107

!
Criteria	
  for	
  odiousness	
  could	
  be	
  enhanced	
  by	
  focusing,	
  on	
  a	
  preliminary	
  basis,	
  on	
  areas	
  of	
  

exis1ng	
  moral	
  minimum	
  consensus	
  in	
  interna1onal	
  law.	
  It	
  is	
  appropriate	
  to	
  consider	
  first	
  those	
  

breaches	
  of	
  interna1onal	
  law,	
  which	
  receive	
  the	
  strongest	
  norma1ve	
  condemna1on	
  and	
  thus	
  

receive	
  criminal	
  sanc1on.	
  In	
  par1cular,	
  gross	
  viola1ons	
  of	
  human	
  rights	
  are	
  defined	
  by	
  the	
  Rome	
  

Statute	
  as	
  the	
  categories	
  of	
  aggression,	
  genocide,	
  war	
  crimes,	
  and	
  crimes	
  against	
  humanity. 	
  We	
  108

can	
  therefore	
  propose	
  that	
  for	
  a	
  financial	
  obliga1on	
  to	
  be	
  “odious”,	
  its	
  considera1on	
  has	
  been	
  used	
  

for:	
  

!
(a) the	
  commission,	
  planning,	
  ins1ga1on,	
  ordering,	
  aiding	
  or	
  abe�ng	
  of	
  gross	
  viola1ons	
  of	
  

human	
  rights;	
  or	
  

(b) a	
  joint	
  criminal	
  enterprise	
  involving	
  gross	
  viola1ons	
  of	
  human	
  rights;	
  or	
  

(c) command	
  responsibility	
  for	
  gross	
  viola1ons	
  of	
  human	
  rights.	
  

!
This	
  approach	
  to	
  the	
  norma1ve	
  underpinning	
  of	
  odiousness	
  is	
  useful	
  for	
  several	
  reasons.	
  First,	
  

when	
  Sack	
  was	
  wri1ng	
  in	
  the	
  early	
  20th	
  century,	
  the	
  extent	
  to	
  which	
  interna1onal	
  law	
  recognised	
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and	
  penalised	
  odious	
  acts	
  of	
  State	
  was	
  limited	
  to	
  the	
  limited	
  laws	
  of	
  war	
  and	
  a	
  significantly	
  limited	
  

jurisprudence	
  on	
  diploma1c	
  protec1on. 	
  Subsequently,	
  theories	
  of	
  State	
  and	
  individual	
  109

responsibility	
  have	
  developed	
  for	
  a	
  wide	
  range	
  of	
  crimes,	
  delicts	
  and	
  infrac1ons. 	
  The	
  need	
  for	
  110

business	
  in	
  conflict	
  affected	
  areas	
  to	
  respect	
  human	
  rights	
  was	
  highlighted	
  as	
  part	
  of	
  the	
  Ruggie	
  

principles. 	
  The	
  ILC	
  noted	
  that	
  subsequent	
  to	
  the	
  UN	
  Charter	
  “debts	
  contracted	
  by	
  a	
  State	
  in	
  111

order	
  to	
  wage	
  a	
  war	
  of	
  aggression	
  are	
  clearly	
  odious	
  debts.” 	
  Some	
  scholarship	
  suggests	
  an	
  112

analogy	
  should	
  be	
  drawn	
  with	
  accomplice	
  liability	
  standards	
  in	
  interna1onal	
  criminal	
  law. 	
  It	
  is	
  113

suggested	
  that	
  just	
  as	
  not	
  all	
  breaches	
  of	
  a	
  State’s	
  human	
  rights	
  obliga1ons	
  give	
  rise	
  to	
  individual	
  

criminal	
  responsibility,	
  so	
  too	
  will	
  not	
  all	
  of	
  such	
  breaches	
  give	
  rise	
  to	
  the	
  descrip1on	
  “odious”,	
  in	
  

the	
  absence	
  of	
  further	
  State	
  support.	
  

!
Second,	
  in	
  making	
  this	
  proposal,	
  this	
  ar1cle	
  does	
  not	
  wish	
  to	
  preclude	
  the	
  expansion	
  of	
  the	
  

descriptor	
  “odious”	
  to	
  a	
  broader	
  range	
  of	
  conduct.	
  Rather,	
  for	
  a	
  proposal	
  generously	
  described	
  as	
  

in	
  its	
  infancy,	
  it	
  is	
  prudent	
  to	
  focus	
  on	
  those	
  areas	
  of	
  State	
  conduct,	
  which	
  receive	
  the	
  strongest	
  

interna1onal	
  opprobrium.	
  However,	
  this	
  approach	
  also	
  reflects	
  the	
  commitment	
  to	
  stewardship	
  

and	
  accountability	
  that	
  I	
  believe	
  should	
  be	
  a	
  principle	
  of	
  any	
  jus	
  post	
  bellum	
  framework,	
  which	
  

could	
  be	
  the	
  basis	
  of	
  its	
  future	
  expansion.	
  A	
  focus	
  on	
  interna1onal	
  crimes	
  reflects	
  a	
  theory	
  of	
  

sovereignty	
  based	
  on	
  a	
  morally	
  minimal	
  theory	
  of	
  a	
  State’s	
  duty	
  to	
  protect	
  its	
  ci1zens. 	
  In	
  other	
  114

areas	
  of	
  public	
  interna1onal	
  law	
  and	
  policy,	
  such	
  as	
  the	
  responsibility	
  to	
  protect,	
  we	
  have	
  moved	
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  Purdy	
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  Trustees,	
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  Limits	
  of	
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towards	
  a	
  func1onal	
  and	
  limited	
  account	
  of	
  sovereignty,	
  where	
  the	
  sovereign	
  acts	
  as	
  trustee	
  of	
  the	
  

people	
  in	
  its	
  protec1on	
  of	
  its	
  ci1zens. 	
  The	
  commission	
  of	
  gross	
  viola1ons	
  of	
  human	
  rights	
  is	
  a	
  115

paradigma1c	
  failure	
  of	
  a	
  state’s	
  stewardship	
  of	
  its	
  sovereign	
  commitments	
  to	
  its	
  own	
  people.	
  By	
  

roo1ng	
  odiousness	
  in	
  a	
  stewardship	
  concep1on	
  of	
  sovereignty,	
  It	
  is	
  suggested	
  that	
  when	
  

government	
  officials	
  act	
  in	
  contraven1on	
  of	
  these	
  fiduciary	
  du1es,	
  they	
  are	
  ac1ng	
  outside	
  the	
  

scope	
  of	
  their	
  lawful	
  authority	
  and	
  voids	
  contracts	
  and	
  agreements	
  entered	
  into	
  with	
  that	
  

purpose. 	
  This	
  provides	
  a	
  clear	
  basis	
  for	
  expanding	
  the	
  set	
  of	
  recognised	
  fiduciary	
  du1es	
  over	
  116

1me	
  with	
  State	
  prac1ce.	
  It	
  also	
  provides	
  a	
  means	
  of	
  assessing	
  the	
  conduct	
  of	
  states	
  and	
  

interna1onal	
  organisa1ons	
  who	
  seek	
  to	
  assist	
  in	
  the	
  post-­‐conflict	
  arena. 	
  An	
  approach	
  to	
  117

odiousness	
  based	
  on	
  stewardship	
  and	
  accountability	
  therefore	
  reinforces	
  principles	
  proposed	
  for	
  

jus	
  post	
  bellum	
  in	
  the	
  post-­‐conflict	
  space,	
  but	
  also	
  reflects	
  pre-­‐exis1ng	
  commitments	
  of	
  States	
  and	
  

interna1onal	
  organisa1ons	
  in	
  other	
  relevant	
  areas.	
  A	
  consistent	
  approach	
  to	
  these	
  norms	
  suggests	
  

it	
  is	
  a	
  problem	
  for	
  states	
  to	
  on	
  the	
  one	
  hand	
  advocate	
  for	
  transi1onal	
  jus1ce	
  processes,	
  or	
  peace-­‐

building,	
  etc,	
  and	
  on	
  the	
  other	
  hand	
  insist	
  upon	
  payment	
  of	
  debts	
  which	
  had	
  been	
  used	
  to	
  

facilitate	
  gross	
  viola1ons	
  of	
  human	
  rights.	
  

!
Third,	
  focusing	
  on	
  gross	
  viola1ons	
  of	
  human	
  rights	
  is	
  also	
  valuable	
  as	
  accountability	
  for	
  such	
  

atroci1es	
  forms	
  part	
  of	
  the	
  interna1onal	
  community	
  and	
  several	
  states’	
  agendas	
  in	
  transi1onal	
  

socie1es	
  and	
  fragile	
  states. 	
  Responding	
  to	
  gross	
  viola1ons	
  of	
  human	
  rights	
  is	
  an	
  appropriate	
  118

basis	
  for	
  the	
  odious	
  content	
  of	
  this	
  proposal	
  as	
  it	
  forms	
  the	
  basis	
  of	
  several	
  other	
  fields	
  of	
  prac1ce	
  

that	
  operate	
  through	
  public	
  interna1onal	
  law	
  and	
  the	
  policies	
  of	
  interna1onal	
  organisa1ons	
  and	
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donors	
  in	
  transi1onal	
  socie1es	
  and	
  fragile	
  states. 	
  Perhaps	
  the	
  greatest	
  value	
  added	
  by	
  focusing	
  119

on	
  these	
  offences	
  as	
  a	
  defini1on	
  of	
  odiousness	
  is	
  that	
  it	
  contributes	
  expressly	
  to	
  the	
  mutually	
  re-­‐

enforcing	
  effect	
  of	
  the	
  other	
  fields	
  of	
  prac1ce	
  that	
  operate	
  in	
  post-­‐conflict	
  and	
  fragile	
  states.	
  

Similarly,	
  focusing	
  on	
  gross	
  viola1ons	
  of	
  human	
  rights	
  as	
  odiousness	
  would	
  re-­‐enforce	
  domes1c	
  

prohibi1on	
  of	
  gross	
  viola1ons	
  of	
  human	
  rights	
  in	
  creditor	
  states	
  and	
  interna1onal	
  ins1tu1ons	
  and	
  

provide	
  coherence	
  between	
  the	
  legal	
  obliga1ons	
  of	
  creditors	
  and	
  their	
  a�tude	
  to	
  odious	
  finance.	
  

This	
  approach	
  enables	
  the	
  debtor	
  state	
  to	
  pursue	
  a	
  coherent	
  public	
  jus1fica1on	
  from	
  creditor	
  

states,	
  for	
  maintaining	
  financial	
  obliga1ons	
  for	
  odious	
  purposes	
  and	
  suppor1ng	
  interna1onal	
  

human	
  rights	
  in	
  other	
  areas	
  ins1tu1ons	
  and	
  enterprises	
  in	
  a	
  way	
  that	
  an	
  alterna1ve	
  framing	
  

rhetoric	
  may	
  not	
  be	
  able	
  to	
  achieve.	
  

!
B. Creditor	
  Standard	
  of	
  Care	
  

!
The	
  second	
  major	
  issue	
  in	
  need	
  of	
  resolu1on	
  is	
  the	
  standard	
  of	
  care	
  against	
  which	
  creditor	
  

conduct	
  will	
  be	
  assessed.	
  In	
  providing	
  for	
  circumstances	
  in	
  which	
  debt	
  would	
  be	
  repudiated,	
  

odious	
  debt	
  could	
  operate	
  as	
  a	
  limita1on	
  on	
  the	
  interna1onal	
  legal	
  obliga1on	
  to	
  repay	
  state-­‐to-­‐

state	
  debts,	
  formulated	
  as	
  pacta	
  sunt	
  servanda. 	
  In	
  this	
  regard,	
  Robert	
  Howse	
  indicates	
  that	
  120

odious	
  debt	
  would	
  represent	
  an	
  equitable	
  excep1on	
  to	
  contracts	
  in	
  circumstances	
  of	
  transi1on	
  

between	
  regimes. 	
  Equity	
  has	
  grown	
  as	
  a	
  source	
  of	
  interna1onal	
  law,	
  especially	
  as	
  general	
  121

principle	
  of	
  law	
  recognised	
  by	
  civilised	
  na1ons	
  but	
  remains	
  compara1vely	
  underdeveloped. 	
  122

Equity	
  can	
  be	
  found	
  readily	
  and	
  extensively	
  in	
  the	
  common	
  law	
  tradi1on,	
  with	
  analogous	
  equitable	
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principles	
  in	
  the	
  Roman	
  and	
  civil	
  law	
  tradi1ons	
  and	
  Chinese	
  and	
  Islamic	
  thought. 	
  We	
  also	
  find	
  123

general	
  reference	
  to	
  it	
  in	
  the	
  wri1ngs	
  of	
  Gro1us	
  and	
  Pufendorf,	
  which	
  may	
  cons1tute	
  “teachings	
  of	
  

the	
  most	
  highly	
  qualified	
  publicists	
  of	
  the	
  various	
  na1ons”	
  for	
  the	
  purposes	
  of	
  A38(1)	
  of	
  the	
  ICJ	
  

Statute. 	
  At	
  present,	
  the	
  nature	
  and	
  structure	
  of	
  this	
  proposed	
  equitable	
  excep1on	
  remains	
  124

unclear	
  as	
  it	
  applies	
  to	
  odious	
  debt.	
  

!
The	
  jus	
  post	
  bellum	
  discussion	
  can	
  again	
  shape	
  this	
  conversa1on.	
  Larry	
  May’s	
  overarching	
  

approach	
  to	
  the	
  principles	
  of	
  jus	
  post	
  bellum	
  was	
  meionexia,	
  where	
  victors	
  take	
  less	
  than	
  their	
  due	
  

to	
  beYer	
  achieve	
  humanitarian	
  goals	
  in	
  the	
  transi1on	
  from	
  war	
  to	
  peace. 	
  It	
  has	
  been	
  recently	
  125

suggested	
  that	
  this	
  idea	
  may	
  be	
  equivalent	
  to	
  the	
  principle	
  of	
  equity	
  or	
  modera1on. 	
  To	
  give	
  126

content	
  to	
  this	
  equitable	
  excep1on,	
  an	
  appropriate	
  standard	
  could	
  be	
  derived	
  from	
  a	
  private	
  law	
  

analogy.	
  General	
  principles	
  of	
  jus	
  post	
  bellum	
  provide	
  some	
  context	
  for	
  such	
  a	
  standard.	
  May	
  

reminds	
  us	
  that	
  Vitoria	
  argued	
  that	
  wrongs	
  commiYed	
  during	
  war	
  should	
  be	
  punished	
  

“propor1onate	
  to	
  fault” .	
  He	
  argued	
  that	
  the	
  guide	
  to	
  whether	
  to	
  seek	
  retribu1on	
  is	
  whether	
  it	
  127

“be	
  for	
  the	
  public	
  good”.	
  He	
  and	
  other	
  scholars	
  have	
  also	
  suggested	
  the	
  use	
  of	
  propor1onality	
  as	
  a	
  

meta-­‐principle	
  for	
  weighing	
  up	
  demands	
  and	
  goods	
  in	
  the	
  post-­‐conflict	
  space. 	
  In	
  this	
  context	
  the	
  128

compe1ng	
  demands	
  may	
  be	
  the	
  stability	
  of	
  the	
  interna1onal	
  financial	
  system	
  and	
  the	
  en1tlements	
  

of	
  creditors,	
  versus	
  the	
  needs	
  of	
  post-­‐conflict	
  reconstruc1on	
  and	
  preven1on	
  of	
  further	
  war	
  and	
  

conflict,	
  on	
  the	
  other.	
  

!
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To	
  consider	
  the	
  applica1on	
  of	
  equity,	
  it	
  is	
  important	
  to	
  iden1fy	
  the	
  range	
  of	
  relevant	
  creditors	
  to	
  

whom	
  such	
  a	
  standard	
  would	
  apply.	
  Private	
  creditors	
  will	
  likely	
  have	
  clauses	
  for	
  choice	
  of	
  forum	
  

and	
  choice	
  of	
  law	
  as	
  part	
  of	
  their	
  loan	
  agreement.	
  Full	
  li1ga1on	
  is	
  unlikely	
  against	
  sovereign	
  

creditors,	
  where	
  arbitra1on	
  is	
  more	
  likely.	
  Third,	
  interna1onal	
  financial	
  ins1tu1ons	
  have	
  a	
  statutory	
  

obliga1on	
  to	
  ensure	
  that	
  the	
  finances	
  they	
  extend	
  are	
  used	
  solely	
  for	
  the	
  intended	
  purposes,	
  but	
  

also	
  an	
  immunity	
  from	
  suit. 	
  Despite	
  this	
  variety,	
  some	
  formula1on	
  of	
  due	
  diligence,	
  construc1ve	
  129

no1ce	
  or	
  negligence	
  standards	
  seems	
  appropriate	
  to	
  these	
  creditors	
  as	
  an	
  equitable	
  and	
  

propor1onate	
  balance	
  between	
  the	
  compe1ng	
  demands. 	
  Sack’s	
  original	
  standard	
  was	
  that	
  130

creditors	
  should	
  have	
  been	
  actually	
  aware	
  of	
  the	
  odious	
  purposes	
  of	
  the	
  loan.	
  Feibelman	
  suggests	
  

the	
  use	
  of	
  the	
  American	
  doctrines	
  of	
  equitable	
  subordina1on	
  and	
  fraudulent	
  transfer	
  to	
  give	
  

content	
  to	
  this	
  equitable	
  excep1on. 	
  Furthermore,	
  contracts	
  that	
  are	
  tainted	
  with	
  illegal	
  ac1vity	
  131

can	
  be	
  subject	
  to	
  the	
  defence	
  of	
  “unclean	
  hands.”	
  	
  For	
  instance,	
  in	
  Adler	
  v.	
  Federal	
  Republic	
  of	
  

Nigeria	
  the	
  United	
  States	
  Court	
  of	
  Appeals	
  for	
  the	
  Third	
  Circuit	
  dismissed	
  the	
  ac1on	
  seeking	
  to	
  

recover	
  monies	
  spent	
  to	
  fraudulently	
  extract	
  public	
  funds	
  in	
  Nigeria	
  through	
  the	
  collusion	
  of	
  state	
  

officials	
  on	
  the	
  grounds	
  of	
  the	
  “unclean	
  hands”	
  of	
  the	
  plain1ffs. 	
  Human	
  rights	
  due	
  diligence	
  is	
  132

also	
  recommended	
  in	
  the	
  Ruggie	
  principles	
  for	
  businesses. 	
  A	
  broad	
  applica1on	
  of	
  these	
  133

standards	
  could	
  	
  also	
  ameliorate	
  concerns	
  that	
  the	
  fungibility	
  of	
  sovereign	
  finances	
  made	
  any	
  

odious	
  standard	
  unfair	
  to	
  creditors.	
  Where	
  a	
  creditor	
  engages	
  in	
  due	
  diligence	
  or	
  lacks	
  construc1ve	
  

no1ce,	
  it	
  would	
  seem	
  inequitable	
  to	
  void	
  such	
  contracts.	
  An	
  equitable	
  excep1on	
  for	
  odious	
  debt,	
  

liberally	
  applied,	
  would	
  reflect	
  the	
  approach	
  of	
  meionexia	
  in	
  calling	
  for	
  creditors	
  to	
  accept	
  or	
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  and	
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  business	
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  John	
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demand	
  less	
  than	
  what	
  is	
  due	
  as	
  it	
  is	
  necessary	
  for	
  a	
  greater	
  good	
  and	
  the	
  achievement	
  of	
  jus1ce	
  

aDer	
  conflict,	
  i.e.	
  the	
  provision	
  of	
  finance	
  in	
  the	
  post-­‐conflict	
  arena.	
  

	
  	
  

C. InsAtuAons	
  

Several	
  ins1tu1onal	
  op1ons	
  arise	
  as	
  there	
  is	
  no	
  established	
  procedure	
  for	
  the	
  bankruptcy	
  for	
  

sovereign	
  debt. 	
  The	
  desire	
  for	
  ins1tu1onalisa1on	
  also	
  aligns	
  with	
  a	
  commitment	
  to	
  support	
  the	
  134

development	
  of	
  the	
  interna1onal	
  rule	
  of	
  law	
  in	
  issues	
  of	
  jus	
  post	
  bellum. 	
  Though	
  Sack’s	
  original	
  135

proposal	
  was	
  for	
  a	
  dedicated	
  interna1onal	
  tribunal	
  to	
  resolve	
  issues	
  of	
  odious	
  debt,	
  this	
  seems	
  

unlikely	
  in	
  the	
  foreseeable	
  future.	
  Howse	
  has	
  argued	
  that	
  the	
  complexity	
  and	
  variety	
  of	
  transi1onal	
  

contexts	
  suggests	
  that	
  there	
  is	
  no	
  single	
  obvious	
  legal	
  forum	
  for	
  the	
  adjudica1on	
  or	
  seYlement	
  of	
  

claims	
  of	
  odiousness. 	
  	
  136

!
1. Ex	
  Ante	
  InsAtuAonal	
  Approaches	
  

!
	
   Two	
  ex	
  ante	
  approaches	
  to	
  designa1on	
  of	
  debt	
  as	
  odious	
  can	
  be	
  suggested.	
  First,	
  it	
  is	
  possible	
  to	
  

demonstrate	
  the	
  poten1al	
  for	
  ethically	
  evaluated	
  use	
  of	
  sovereign	
  wealth	
  in	
  bilateral	
  donors.	
  The	
  

Norwegian	
  Government	
  Pension	
  Fund,	
  at	
  300	
  billion,	
  the	
  2nd	
  largest	
  pension	
  fund	
  in	
  the	
  world,	
  

established	
  an	
  Advisory	
  Commission	
  on	
  Interna1onal	
  law	
  to	
  assess	
  whether	
  uses	
  of	
  the	
  fund	
  were	
  

in	
  conflict	
  with	
  public	
  interna1onal	
  law. 	
  The	
  evalua1on	
  for	
  ethically	
  ques1onable	
  use	
  of	
  this	
  137

fund	
  has	
  been	
  expanded	
  by	
  the	
  establishment	
  of	
  a	
  Council	
  for	
  Ethics	
  in	
  2004. 	
  Therefore	
  138

individual	
  state	
  donors	
  or	
  interna1onal	
  organisa1ons	
  could	
  adopt	
  a	
  policy	
  to	
  assess	
  financial	
  

commitments	
  for	
  odious	
  purposes,	
  both	
  ex	
  ante	
  and	
  ex	
  post.	
  Similarly,	
  the	
  UK	
  Debt	
  Relief	
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(Developing	
  Countries)	
  Act	
  puts	
  in	
  place	
  a	
  cap	
  on	
  the	
  amount	
  that	
  commercial	
  creditors	
  may	
  

recover	
  on	
  the	
  historically-­‐incurred	
  debt	
  of	
  the	
  40	
  countries	
  qualifying	
  for	
  the	
  World	
  Bank	
  and	
  IMF	
  

Highly	
  Indebted	
  Poor	
  Countries	
  Ini1a1ve	
  (“HIPC"). 	
  However,	
  this	
  only	
  governs	
  debt	
  accrued	
  139

before	
  2010,	
  as	
  the	
  UK	
  government	
  felt	
  a	
  forward-­‐looking	
  applica1on	
  of	
  the	
  law,	
  covering	
  future	
  

indebtedness,	
  would	
  chill	
  the	
  degree	
  to	
  which	
  sovereign	
  lenders	
  and	
  creditors	
  would	
  choose	
  

English	
  law	
  to	
  govern	
  future	
  debts. 	
  A	
  similar	
  mechanism	
  could	
  be	
  advocated	
  for	
  in	
  targeted	
  140

jurisdic1ons	
  such	
  as	
  the	
  United	
  Kingdom	
  or	
  the	
  United	
  States,	
  especially	
  New	
  York	
  law.	
  

!
Second,	
  there	
  have	
  been	
  sugges1ons	
  that	
  as	
  part	
  of	
  its	
  Chapter	
  VI	
  powers,	
  the	
  United	
  Na1ons	
  

Security	
  Council	
  could	
  designate	
  states’	
  conduct	
  as	
  “odious”	
  and	
  therefore	
  create	
  condi1ons	
  that	
  

creditors	
  who	
  thereaDer	
  lend	
  to	
  such	
  states,	
  for	
  example	
  Syria	
  at	
  present,	
  could	
  not	
  legi1mately	
  

expect	
  such	
  financial	
  obliga1on	
  to	
  be	
  honoured	
  in	
  the	
  event	
  of	
  regime	
  change	
  in	
  that	
  country	
  upon	
  

conclusion	
  of	
  the	
  “odious”	
  designa1on. 	
  Exis1ng	
  literature	
  on	
  jus	
  post	
  bellum	
  has	
  discussed	
  the	
  141

poten1al	
  for	
  the	
  Security	
  Council	
  to	
  regulate	
  post-­‐conflict	
  issues,	
  including	
  in	
  cases	
  of	
  interna1onal	
  

territorial	
  administra1ons. 	
  However,	
  as	
  poli1cal	
  and	
  financially	
  costly	
  and	
  excep1onal	
  142

endeavours,	
  this	
  would	
  be	
  inappropriate	
  as	
  the	
  sole	
  basis	
  for	
  the	
  applica1on	
  of	
  odious	
  debt	
  

principles.	
  Ex	
  ante	
  approaches	
  represent	
  a	
  highly	
  desirable	
  approach	
  to	
  odious	
  debt,	
  as	
  it	
  would	
  

address	
  several	
  of	
  the	
  concerns	
  regarding	
  predictability	
  and	
  stability	
  of	
  the	
  market	
  as	
  well	
  as	
  

enabling	
  effec1ve	
  repudia1on	
  or	
  management	
  of	
  debt	
  aDer	
  conflict.	
  However,	
  significant	
  poli1cal	
  

will	
  is	
  required	
  to	
  achieve	
  an	
  effec1ve	
  global	
  approach	
  to	
  avoid	
  the	
  use	
  of	
  alterna1ve	
  sources	
  of	
  

finance.	
  

!
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2. Ex	
  Post	
  InsAtuAonal	
  Approaches	
  

!
Other	
  ins1tu1onal	
  mechanisms	
  provide	
  for	
  exclusively	
  ex	
  post	
  assessment	
  of	
  debt	
  as	
  odious.	
  A	
  

broad	
  range	
  of	
  contractual	
  and	
  arbitra1on	
  remedies	
  already	
  exists	
  for	
  sovereign	
  debt	
  to	
  private	
  or	
  

sovereign	
  creditors.	
  A	
  dedicated	
  ins1tu1onal	
  forum	
  could	
  oDen	
  be	
  precluded	
  by	
  choice	
  of	
  law	
  or	
  

forum	
  clauses	
  in	
  the	
  ini1al	
  loan	
  agreement.	
  In	
  such	
  cases,	
  some	
  have	
  suggested	
  that	
  odious	
  debt	
  

can	
  be	
  folded	
  in	
  the	
  pre-­‐exis1ng	
  remedies	
  and	
  defences	
  familiar	
  to	
  contractual	
  disputes	
  in	
  cases	
  of	
  

repudia1on. 	
  	
  143

!
However,	
  the	
  use	
  of	
  exis1ng	
  mechanisms	
  could	
  poten1ally	
  inhibit	
  contribu1on	
  of	
  odious	
  debt	
  

to	
  re-­‐enforcing	
  other	
  fields	
  of	
  prac1ce	
  in	
  transi1onal	
  states.	
  In	
  par1cular,	
  use	
  of	
  exis1ng	
  remedies	
  

will	
  likely	
  place	
  the	
  site	
  of	
  adjudica1on	
  outside	
  of	
  the	
  jurisdic1on	
  of	
  the	
  affected	
  State.	
  The	
  

experience	
  of	
  the	
  Interna1onal	
  Criminal	
  Tribunal	
  for	
  the	
  former	
  Yugoslavia	
  (ICTY)	
  and	
  the	
  

Interna1onal	
  Criminal	
  Tribunal	
  for	
  Rwanda	
  (ICTR)	
  indicate	
  that	
  if	
  a	
  endeavour	
  in	
  a	
  foreign	
  

jurisdic1on	
  is	
  to	
  have	
  any	
  effect	
  on	
  the	
  local	
  popula1on	
  of	
  a	
  transi1onal	
  society,	
  an	
  organised	
  

outreach	
  program	
  must	
  supplement	
  the	
  work	
  of	
  the	
  formal	
  legal	
  mechanism. 	
  This	
  could	
  be	
  144

plausibly	
  applied	
  to	
  li1ga1on	
  or	
  arbitra1on	
  involving	
  a	
  State	
  and	
  private	
  creditors.	
  Greater	
  publicity	
  

and	
  communica1on	
  with	
  the	
  post-­‐conflict	
  state	
  and	
  society	
  may	
  enable	
  greater	
  public	
  awareness	
  

and	
  ownership	
  of	
  a	
  process	
  of	
  dispute	
  resolu1on	
  involving	
  the	
  country’s	
  finances.	
  

!
The	
  situa1on	
  is	
  different	
  for	
  sovereign	
  creditors,	
  where	
  the	
  prac1ce	
  to	
  date	
  has	
  been	
  the	
  

poten1al	
  for	
  informal	
  re-­‐nego1a1on	
  or	
  re-­‐scheduling	
  of	
  a	
  new	
  regime’s	
  financial	
  obliga1ons,	
  rather	
  

than	
  the	
  use	
  of	
  judicial	
  remedies.	
  Given	
  that	
  states	
  are	
  reluctant	
  to	
  li1gate	
  against	
  one	
  another,	
  it	
  

is	
  extremely	
  unlikely	
  that	
  sovereign	
  creditors	
  would	
  elect	
  to	
  submit	
  to	
  a	
  judicial	
  process	
  that	
  could	
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poten1ally	
  determine	
  them	
  complicit	
  with	
  or	
  having	
  knowledge	
  of	
  a	
  prior	
  regime	
  and	
  its	
  specific	
  

odious	
  acts	
  in	
  a	
  formal	
  se�ng.	
  This	
  is	
  par1cularly	
  the	
  case	
  because	
  it	
  would	
  represent	
  a	
  significant	
  

shiD	
  from	
  a	
  prior	
  background	
  of	
  nego1a1on	
  and	
  the	
  absence	
  of	
  a	
  formal	
  ins1tu1onal	
  

framework. 	
  In	
  addi1on,	
  we	
  must	
  consider	
  the	
  special	
  situa1on	
  of	
  the	
  interna1onal	
  financial	
  145

ins1tu1ons,	
  which	
  maintain	
  a	
  general	
  immunity	
  from	
  suit	
  and	
  for	
  whom	
  there	
  is	
  an	
  obliga1on	
  to	
  

remain	
  non-­‐poli1cal	
  which	
  would	
  preclude	
  their	
  capacity	
  to	
  engage	
  in	
  any	
  judicial	
  determina1on	
  of	
  

odiousness. 	
  It	
  seems	
  prac1cally	
  and	
  poli1cally	
  unfeasible	
  to	
  use	
  full	
  judicial	
  processes	
  to	
  pursue	
  146

the	
  defence	
  of	
  odious	
  finance	
  against	
  sovereign	
  creditors	
  or	
  interna1onal	
  financial	
  ins1tu1ons.	
  

!
	
  Other	
  avenues	
  may	
  be	
  more	
  frui�ul.	
  Some	
  post-­‐conflict	
  states	
  have	
  included	
  financial	
  and	
  

economic	
  issues	
  as	
  part	
  of	
  the	
  mandate	
  of	
  their	
  truth	
  and	
  reconcilia1on	
  commissions.	
  Some	
  truthc	
  

commissions,	
  such	
  as	
  those	
  in	
  Timor-­‐Leste,	
  Sierra	
  Leone	
  and	
  Peru,	
  have	
  already	
  incorporated	
  an	
  

examina1on	
  of	
  economic	
  crimes	
  into	
  their	
  broader	
  mandate. 	
  The	
  broader	
  mandates	
  of	
  these	
  147

truth	
  commissions	
  did	
  not	
  lead	
  to	
  unreasonable	
  delays	
  in	
  the	
  comple1on	
  of	
  their	
  work	
  or	
  the	
  

submission	
  of	
  their	
  reports. 	
  The	
  advantage	
  of	
  incorpora1ng	
  the	
  odious	
  debt	
  issue	
  in	
  a	
  truth	
  148

commission	
  se�ng	
  is	
  that	
  it	
  can	
  change	
  the	
  dynamic	
  of	
  debt	
  re-­‐nego1a1ons,	
  by	
  involving	
  the	
  use	
  

of	
  public	
  hearings	
  to	
  iden1fy	
  the	
  extent	
  of	
  knowledge	
  and	
  no1ce	
  of	
  creditors	
  regarding	
  the	
  odious	
  

purposes	
  for	
  which	
  their	
  finances	
  had	
  been	
  used.	
  Best	
  prac1ce	
  regarding	
  truth	
  commissions	
  also	
  

suggests	
  staffing	
  the	
  commissioners	
  with	
  experts	
  in	
  specific	
  areas,	
  typically	
  human	
  rights,	
  but	
  

could	
  now	
  extend	
  to	
  include	
  sovereign	
  debt. 	
  Finally	
  truth	
  commissions	
  may	
  offer	
  a	
  formal	
  but	
  149

non	
  threatening	
  means	
  of	
  assessing	
  the	
  level	
  of	
  odious	
  debt,	
  as	
  they	
  are	
  ideally	
  non-­‐prosecutorial	
  

in	
  nature	
  and	
  independent	
  from	
  the	
  government	
  of	
  a	
  post-­‐conflict	
  society.	
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The	
  effect	
  of	
  this	
  dis1nc1on	
  would	
  be	
  to	
  provide	
  a	
  forum	
  for	
  the	
  seYlement	
  and	
  

determina1on	
  of	
  odiousness	
  that	
  would	
  take	
  the	
  determina1on	
  away	
  from	
  the	
  government	
  of	
  the	
  

sovereign	
  debtor,	
  who	
  has	
  an	
  incen1ve	
  to	
  maximise	
  the	
  extent	
  of	
  prior	
  odiousness	
  and	
  the	
  

creditor	
  who	
  has	
  the	
  opposite	
  incen1ve.	
  Leaving	
  a	
  range	
  of	
  “soD”	
  rather	
  than	
  the	
  automa1c	
  

repudia1on	
  of	
  the	
  financial	
  obliga1on	
  beYer	
  reflects	
  its	
  elec1ve	
  and	
  equitable	
  nature	
  and	
  has	
  

par1cular	
  regard	
  to	
  the	
  circumstances	
  of	
  the	
  sovereign	
  creditor	
  and	
  interna1onal	
  financial	
  

ins1tu1on.	
  SoD	
  op1ons	
  would	
  also	
  permit	
  using	
  the	
  recogni1on	
  of	
  odiousness	
  as	
  a	
  bargaining	
  tool	
  

for	
  the	
  sovereign	
  debtor.	
  In	
  this	
  regard,	
  it	
  can	
  be	
  considered	
  a	
  factor	
  in	
  future	
  development	
  

assistance	
  and	
  financial	
  assistance	
  but	
  remains	
  dis1nct	
  from	
  overall	
  considera1ons	
  of	
  

development-­‐based	
  debt	
  relief.	
  	
  Finally,	
  using	
  soD	
  remedies	
  mirrors	
  the	
  need	
  to	
  tenta1vely	
  build	
  

consensus	
  on	
  the	
  defini1on	
  of	
  odiousness.	
  It	
  may	
  be	
  easier	
  to	
  convince	
  sovereign	
  creditors	
  and	
  

interna1onal	
  organisa1ons	
  to	
  appear	
  before	
  and	
  contribute	
  to	
  a	
  truth	
  commission	
  where	
  

repudia1on	
  of	
  financial	
  obliga1ons	
  is	
  not	
  an	
  automa1c	
  consequence	
  of	
  their	
  contribu1on,	
  but	
  

rather	
  a	
  poten1al	
  outcome	
  of	
  subsequent	
  nego1a1on	
  and	
  a	
  contribu1on	
  to	
  their	
  expressly	
  stated	
  

interest	
  in	
  transi1onal	
  jus1ce.	
  In	
  the	
  same	
  way	
  as	
  the	
  ini1al	
  focus	
  in	
  determining	
  odiousness,	
  this	
  

should	
  not	
  be	
  taken	
  as	
  determina1ve	
  of	
  the	
  future	
  consequences	
  of	
  ins1tu1onal	
  mechanisms	
  for	
  

odiousness,	
  but	
  could	
  be	
  seen	
  as	
  what	
  is	
  possible	
  in	
  the	
  infancy	
  of	
  a	
  doctrine	
  and	
  as	
  the	
  poten1al	
  

beginnings	
  for	
  repudia1on	
  in	
  the	
  future.	
  Robert	
  Howse	
  expresses	
  this	
  idea	
  as	
  follows:	
  	
  

!
“Does	
  an	
  odious	
  debt	
  doctrine	
  impose,	
  as	
  a	
  maYer	
  of	
  state	
  responsibility	
  in	
  interna1onal	
  law,	
  an	
  obliga1on	
  on	
  

States	
  to	
  ensure	
  that	
  odious	
  debts	
  are	
  not	
  enforced	
  in	
  their	
  domes1c	
  legal	
  systems?	
  Or	
  does	
  it	
  simply	
  add	
  to	
  the	
  

considera1ons	
  that	
  courts	
  in	
  most	
  domes1c	
  legal	
  systems	
  would	
  weigh	
  in	
  determining	
  the	
  limits	
  of	
  freedom	
  of	
  

contract	
  (illegality,	
  fraud,	
  changed	
  circumstances,	
  ostensible	
  authority	
  of	
  the	
  agent	
  to	
  contract,	
  public	
  policy,	
  

etc.)” 	
  	
  150
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Diverse	
  but	
  integrated	
  ins1tu1onal	
  arrangements	
  reflect	
  the	
  extent	
  of	
  plurality	
  of	
  fora	
  in	
  

interna1onal	
  affairs	
  generally	
  and	
  the	
  phenomenon	
  of	
  fragmenta1on	
  across	
  related	
  and	
  

overlapping	
  substan1ve	
  areas	
  of	
  law.	
  The	
  value	
  of	
  a	
  jus	
  post	
  bellum	
  as	
  interpreta1on	
  approach	
  is	
  to	
  

further	
  legi1mate	
  diverse	
  post-­‐conflict	
  processes	
  by	
  presen1ng	
  them	
  as	
  part	
  of	
  a	
  coherent	
  whole	
  

through	
  shared	
  interpre1ve	
  norms.	
  Odious	
  debt	
  would	
  therefore	
  form	
  part	
  of	
  a	
  network	
  of	
  ideas,	
  

principles	
  and	
  ins1tu1ons	
  to	
  be	
  assessed	
  in	
  the	
  post-­‐conflict	
  arena	
  and	
  not	
  merely	
  a	
  fragmented	
  

and	
  fledging	
  proposal.	
  	
  

!
D. IncenAves	
  

!
The	
  ILC	
  noted	
  that	
  even	
  in	
  categories	
  of	
  odious	
  debts	
  tradi1onally	
  repudiated	
  successfully,	
  such	
  as	
  

war	
  debts	
  or	
  hos1le	
  debts,	
  for	
  reasons	
  of	
  poli1cal	
  expediency	
  States	
  have	
  some1mes	
  assumed	
  

these	
  debts. 	
  The	
  payment	
  of	
  Czechoslovakia	
  of	
  Austrian	
  war	
  debt	
  aDer	
  World	
  War	
  I	
  is	
  an	
  151

example. 	
  However,	
  it	
  is	
  worth	
  remembering	
  that	
  such	
  cases	
  arise	
  primarily	
  in	
  a	
  context	
  where	
  152

aggressive	
  war	
  and	
  human	
  rights	
  abuses	
  had	
  not	
  been	
  outlawed	
  in	
  public	
  interna1onal	
  law.	
  Today	
  

a	
  different	
  set	
  of	
  incen1ves	
  and	
  reasons	
  of	
  poli1cal	
  expediency	
  exist.	
  	
  

!
The	
  flow	
  of	
  capital	
  to	
  sovereign	
  debtors	
  is	
  excep1onally	
  important	
  to	
  the	
  world	
  economy.	
  In	
  the	
  

case	
  of	
  post-­‐conflict	
  states,	
  it	
  is	
  important	
  to	
  facilitate	
  post-­‐conflict	
  reconstruc1on.	
  However,	
  it	
  is	
  

oDen	
  argued	
  that	
  misbehaviour	
  by	
  sovereign	
  debtors	
  or	
  creditors	
  destabilises	
  this	
  key	
  component	
  

of	
  the	
  interna1onal	
  financial	
  system	
  and	
  may	
  ul1mately	
  hinder	
  access	
  to	
  finance	
  for	
  relevant	
  

states. 	
  To	
  invoke	
  odious	
  debt	
  in	
  support	
  of	
  the	
  repudia1on	
  of	
  sovereign	
  debts	
  could,	
  in	
  the	
  153

absence	
  of	
  acquiescence	
  from	
  creditors,	
  expose	
  a	
  new	
  government	
  to	
  severely	
  nega1ve	
  economic	
  

consequences	
  including	
  seizure	
  of	
  assets	
  located	
  abroad	
  and	
  an	
  inability	
  to	
  aYract	
  further	
  direct	
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foreign	
  investments	
  or	
  to	
  secure	
  needed	
  extensions	
  of	
  credit.	
  On	
  the	
  other	
  hand,	
  interna1onal	
  

lenders	
  have	
  a	
  disincen1ve	
  to	
  recognise	
  even	
  clear	
  cases	
  of	
  odious	
  debts.	
  An	
  effec1ve	
  principle	
  of	
  

odious	
  debt	
  may	
  lead	
  prior	
  unrestrained	
  lending	
  to	
  be	
  ques1oned. 	
  The	
  use	
  of	
  odious	
  debt	
  could	
  154

mean	
  “that	
  a	
  sovereign	
  borrower	
  will	
  feel	
  emboldened	
  to	
  strategically	
  repudiate	
  obliga1ons	
  in	
  the	
  

future.” 	
  As	
  a	
  result,	
  creditors	
  may	
  charge	
  more	
  when	
  lending	
  by	
  pricing	
  in	
  the	
  cost	
  of	
  155

repudia1on. 	
  Raghuram	
  Rajan	
  described	
  the	
  poten1al	
  opera1on	
  of	
  odious	
  debt	
  as	
  “more	
  of	
  a	
  156

neutron	
  bomb	
  than	
  a	
  laser-­‐guided	
  missile.	
  Not	
  only	
  would	
  it	
  make	
  it	
  more	
  difficult	
  for	
  odious	
  

regimes	
  to	
  borrow,	
  but	
  it	
  would	
  also	
  make	
  borrowing	
  more	
  difficult	
  for	
  any	
  legi1mate	
  regime	
  that	
  

had	
  even	
  a	
  remote	
  possibility	
  of	
  being	
  succeeded	
  by	
  an	
  odious	
  regime.” 	
  157

!
Second,	
  many	
  sovereign	
  debt	
  cases	
  involve	
  a	
  choice-­‐of-­‐law	
  provision.	
  It	
  would	
  follow	
  that	
  one	
  

need	
  only	
  persuade	
  the	
  jurisdic1ons	
  that	
  supply	
  the	
  law	
  applicable	
  to	
  these	
  disputes	
  to	
  adopt	
  a	
  

domes1c	
  analog	
  to	
  odious	
  debt.	
  Bradley	
  Lewis	
  iden1fies	
  the	
  problem	
  with	
  this	
  approach	
  is	
  that	
  the	
  

jurisdic1ons	
  may	
  resist	
  adop1ng	
  odious	
  debt	
  for	
  fear	
  of	
  losing	
  their	
  preferred	
  status	
  among	
  par1es	
  

to	
  a	
  bond	
  agreement;	
  there	
  is	
  a	
  surfeit	
  of	
  domes1c	
  courts	
  in	
  the	
  world,	
  each	
  with	
  the	
  ability	
  to	
  

adjudicate	
  claims	
  submiYed	
  to	
  it. 	
  Finally,	
  debts	
  and	
  other	
  financial	
  obliga1ons	
  may	
  traded	
  in	
  158

secondary	
  markets	
  by	
  groups	
  free	
  from	
  any	
  knowledge	
  or	
  no1ce	
  of	
  any	
  odious	
  issues	
  involved. 	
  159

!
	
   Each	
  of	
  these	
  arguments	
  must	
  be	
  taken	
  seriously,	
  but	
  should	
  not	
  serve	
  as	
  an	
  absolute	
  

prohibi1on	
  on	
  developing	
  odious	
  principles	
  in	
  interna1onal	
  law	
  or	
  policy.	
  Some	
  policy	
  tools	
  and	
  

analysis	
  now	
  exist	
  to	
  iden1fy	
  the	
  level	
  of	
  odious	
  debt	
  across	
  transi1onal	
  socie1es	
  and	
  developing	
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countries. 	
  Slippery	
  slope	
  or	
  floodgates	
  arguments	
  that	
  odious	
  debt	
  repudia1on	
  would	
  lead	
  to	
  160

severe	
  uncertainty	
  in	
  the	
  financial	
  system	
  are	
  undermined	
  by	
  comparison	
  to	
  the	
  greater	
  

uncertainty	
  caused	
  by	
  the	
  disrup1on	
  of	
  conflict	
  itself	
  to	
  debt	
  repayment	
  and	
  by	
  the	
  clear	
  but	
  

informal	
  and	
  poli1cal	
  prac1ce	
  of	
  debt	
  re-­‐nego1a1on	
  aDer	
  regime	
  change	
  in	
  post-­‐conflict	
  states.	
  

Surely	
  however,	
  the	
  destabilising	
  effects	
  of	
  conflict	
  have	
  already	
  affected	
  the	
  a�tudes	
  and	
  

availability	
  of	
  credit	
  to	
  conflict	
  affected	
  states?	
  Does	
  a	
  subsequent	
  repudia1on	
  of	
  conflict-­‐tainted	
  

debt	
  have	
  a	
  more	
  destabilising	
  effect	
  than	
  the	
  conflict	
  itself?	
  

!
The	
  UK	
  and	
  Norwegian	
  examples	
  illustrate	
  the	
  poten1al	
  for	
  single	
  States	
  to	
  alter	
  their	
  approach	
  

based	
  on	
  moral	
  and	
  poli1cal	
  pressures.	
  It	
  may	
  be	
  possible	
  over	
  1me	
  to	
  gather	
  consensus	
  in	
  the	
  

European	
  Union	
  or	
  Council	
  of	
  Europe	
  to	
  adopt	
  a	
  similar	
  approach,	
  or	
  ul1mately	
  to	
  develop	
  an	
  

agreed	
  set	
  of	
  principles	
  in	
  a	
  universal	
  soD	
  law	
  document.	
  The	
  development	
  of	
  any	
  future	
  odious	
  

debt	
  principles	
  thus	
  operates	
  in	
  the	
  context	
  of	
  compe1ng	
  priori1es	
  between	
  creditor	
  and	
  debtor	
  

states. 	
  Both	
  cons1tuencies	
  must	
  be	
  convinced	
  of	
  the	
  value	
  of	
  this	
  principle	
  before	
  it	
  can	
  be	
  an	
  161

effec1ve	
  element	
  of	
  any	
  jus	
  post	
  bellum	
  framework.	
  The	
  debate	
  on	
  odious	
  debt	
  thus	
  far	
  has	
  been	
  

complicated	
  by	
  the	
  different	
  ra1onales	
  employed	
  by	
  these	
  cons1tuencies.	
  Ac1vists	
  and	
  some	
  

scholars	
  make	
  a	
  moral	
  case	
  for	
  repudia1on	
  of	
  odious	
  debt,	
  whereas	
  those	
  involved	
  in	
  interna1onal	
  

financial	
  organisa1ons	
  and	
  li1ga1on	
  make	
  legal	
  and	
  economic	
  arguments. 	
  The	
  value	
  of	
  162

integra1ng	
  odious	
  debt	
  into	
  jus	
  post	
  bellum	
  is	
  to	
  connect	
  it	
  with	
  related	
  areas	
  in	
  a	
  way	
  that	
  seeks	
  

to	
  acknowledge	
  there	
  are	
  mul1ple	
  disciplines	
  and	
  dimensions	
  relevant	
  to	
  the	
  ques1on	
  of	
  jus1ce	
  

aDer	
  war	
  and	
  that	
  a	
  purely	
  moral,	
  legal	
  or	
  economic	
  account	
  will	
  thus	
  be	
  inadequate.	
  Further	
  

research	
  is	
  required	
  to	
  demonstrate	
  not	
  only	
  a	
  moral	
  and	
  poli1cal	
  but	
  an	
  economic	
  and	
  empirical	
  

case	
  for	
  odious	
  debt	
  as	
  jus1ce	
  aDer	
  conflict.	
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V. Conclusion	
  

The	
  proposal	
  for	
  odious	
  debt	
  and	
  finance	
  considered	
  here	
  poten1ally	
  enables	
  post-­‐conflict	
  

socie1es	
  an	
  opportunity	
  to	
  beYer	
  pursue	
  a	
  just	
  and	
  sustainable	
  peace	
  unburdened	
  with	
  the	
  

financial	
  commitments	
  of	
  a	
  prior	
  regime.	
  A	
  focus	
  on	
  finance	
  accrued	
  for	
  the	
  purposes	
  of	
  the	
  

commission	
  of	
  gross	
  viola1ons	
  of	
  human	
  rights	
  enables	
  this	
  process	
  by	
  focusing	
  on	
  the	
  moral	
  and	
  

legal	
  minimum	
  of	
  conduct	
  that	
  could	
  cons1tute	
  the	
  term	
  “odiousness”.	
  This	
  moral	
  minimum	
  

reflects	
  not	
  only	
  a	
  strong	
  area	
  of	
  consensus	
  among	
  the	
  interna1onal	
  community,	
  but	
  also	
  a	
  priority	
  

for	
  jus	
  post	
  bellum,	
  which	
  seeks	
  to	
  prevent	
  the	
  re-­‐emergence	
  of	
  conflict	
  and	
  violence.	
  It	
  also	
  

reenforces	
  structural	
  norms	
  of	
  stewardship	
  and	
  accountability	
  found	
  in	
  an	
  interpre1ve	
  approach	
  to	
  

the	
  topic.	
  The	
  argument	
  in	
  this	
  ar1cle	
  has	
  to	
  been	
  to	
  ease	
  the	
  burden	
  facing	
  transi1onal	
  socie1es	
  

in	
  paying	
  for	
  these	
  endeavours	
  where	
  creditors	
  have	
  in	
  some	
  way	
  contributed	
  to	
  conflict	
  or	
  gross	
  

viola1ons	
  of	
  human	
  rights.	
  An	
  equitable	
  principle,	
  applied	
  across	
  the	
  diverse	
  relevant	
  creditors	
  and	
  

ins1tu1ons,	
  including	
  na1onal	
  li1ga1on	
  and	
  arbitra1on,	
  seeks	
  to	
  balance	
  the	
  priori1es	
  of	
  creditors	
  

and	
  debtor	
  states.	
  By	
  not	
  insis1ng	
  on	
  the	
  strict	
  enforcement	
  of	
  prior	
  contractual	
  obliga1ons,	
  this	
  

approach	
  to	
  odious	
  debt	
  seeks	
  to	
  reflect	
  the	
  principle	
  of	
  meionexia	
  that	
  undergirds	
  Larry	
  May’s	
  

approach	
  to	
  jus	
  post	
  bellum.	
  

!
The	
  role	
  of	
  odious	
  debt	
  as	
  an	
  element	
  of	
  jus	
  post	
  bellum	
  is	
  to	
  ques1on	
  the	
  legi1macy	
  and	
  efficacy	
  

of	
  the	
  financial	
  arrangements	
  of	
  a	
  post-­‐conflict	
  state	
  and	
  query	
  whether	
  any	
  means	
  of	
  repudia1ng	
  

or	
  re-­‐nego1a1ng	
  those	
  financial	
  obliga1ons	
  are	
  possible	
  which	
  re-­‐enforce	
  the	
  shared	
  

enhancement	
  of	
  structural	
  condi1ons	
  that	
  operate	
  in	
  post-­‐conflict	
  and	
  transi1onal	
  socie1es.	
  

Though	
  the	
  incen1ves	
  of	
  creditors	
  and	
  debtors	
  make	
  an	
  immediate	
  formal	
  legal	
  expression	
  of	
  this	
  

principle	
  implausible,	
  it	
  is	
  hoped	
  that	
  over	
  1me	
  the	
  development	
  of	
  odious	
  debt	
  in	
  the	
  context	
  of	
  

broader	
  jus	
  post	
  bellum	
  discussions	
  can	
  strengthen	
  the	
  case	
  to	
  see	
  this	
  principle	
  expressed	
  and	
  

applied	
  in	
  relevant	
  interna1onal	
  law	
  and	
  policy.
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