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Odious debt concerns the repudiation and cancellation of debt accrued by a State for “odious” purposes. Despite a
burst of scholarly interest in the topic since 2003, the idea of odious debt, remains largely without practice in
international law, but holds significant potential for clarifying the legitimate expectations of foreign investors in
societies in the aftermath of conflict. This article argues that a coherent approach to a State’s finances will subject its
existing debt and other financial commitments to human rights standards after the existence of conflict in its territory
and, in particular, after the commission of gross violations of human rights. It argues that odious debt can play a role in
jus post bellum in lessening the financial burden placed on States who experience conflict and seek to provide a
plethora of public goods and generate a clear standard for investors who seek to enforce a State’s obligations to repay
its debts and other financial obligations after conflict.

This article highlights several challenges inhibiting the translation of the proposal of odious debt into an international
legal principle. It offers a conception of odious debt that seeks to resolve these challenges by aligning the conception
with other areas of public international law which operate concurrently. This article considers how international
human rights law could give clear meaning to the contested term “odious”, how to conceive of the appropriate
standard of care for creditors and examines potential institutional fora for the resolution of this debt, and the
incentives and postures of actors involved. The experiences of Iraq, Ecuador and South Africa will be considered.
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I. Introduction

Since the invasion of Iraq in 2003, the idea of odious debt has emerged from obscurity to
become a popular academic proposal to alleviate the financial difficulties facing societies emerging
from conflict or authoritarian rule.! The idea was proposed as a legal solution to the economic
problem and moral proposition that a new government should not struggle to re-pay the debt of a

prior regime at the expense of the substantial costs of its post-conflict re-construction and
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development efforts.? Though eventually not adopted as the solution to alleviating Iraqi debt,
odious debt became a cause celebre among scholars and activists, who saw its potential to extend
beyond the Iraqgi context to other post-conflict or transitional societies.> With many competing
views, including one recent treatise, the precise effects and legitimate basis of odious debt in
international law and policy remain unclear - with precious little debt repudiated.* One should
therefore describe odious debt as a policy proposal or a body of academic literature rather than a

“doctrine” of international law.>

The discourse of jus post bellum is at a similarly early stage. It has emerged to potentially
provide an overarching framework for considering moral, legal and political issues relevant to the
termination and aftermath of armed conflict, and arguably, state fragility and transition in general.®
Building on fragments found in classical writings on public international law and just war theory,
modern theorists and international lawyers have organised a variety of conceptions and issues

relevant to the challenging pursuit of justice after war in a shared discourse of jus post bellum.’
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This article shall consider the proposals for odious debt as a potential component of a jus post
bellum discourse and framework. The emergence from conflict, civil war or the collapse of
authoritarian rule both challenges the state to pursue costly re-construction and public goods, but
also threatens their ability to attract investment and lending to finance the demands of this period.
For instance, at the end of 2011, Moodys downgraded Egyptian debt to B1 because of the weak
economic situation in the country, the deteriorating financial situation and the absence of political
stability.® The report noted a steep downgrade in foreign direct investment. Debt-service costs
alone account for 22% of the Egyptian government’s total expenditures, which has led one
economist to suggest the application of odious debt repudiation to Egypt.® Similar concerns are
present in Libya and Tunisia.'® Moreover, a recent suggestion for an ex ante flagging of Syria as an
odious debtor emerged after reports of that State’s widespread and systematic gross violations of
human rights in 2012.1! One recent estimate by UK think tank the New Economic Foundation
suggests that globally $726 billion of odious debt existed between 1970 and 2004, including in
conflict affected states.’? A high burden of sovereign debt is especially pronounced when held by a
society unable to repay in the short or medium term, with the result that the debt becomes inter-
generational in nature.'® This article will proceed as follows. Section Il will examine and critique the
existing discourse on jus post bellum. Section Il will examine and critique the existing discourse on
odious debt. Section IV will consider whether the idea of odious debt be reconciled with other
rights in the context of jus post bellum? Can the concept of odious debt make a legitimate and

feasible contribution to a just and sustainable peace? A final section concludes.
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Il. The Emergence of Jus Post Bellum

The term jus post bellum challenges the dualistic conception of international law and the just war
doctrine that privileges jus ad bellum and jus in bello.** Just as the rules of international
humanitarian law apply to the use of force and the conduct of armed conflict, so too should those
rules extend to the termination of war regardless of the original justice or the manner in which the
hostilities were conducted.?® Though some thoughts on justice after war can be found in classical
thought on public international law, modern just war theorists have also made the moral case for
jus post bellum.1® Brian Orend has called for a new Geneva Convention dealing exclusively with
issues concerned with jus post bellum.'” In After War Ends, Larry May offers an account of jus post
bellum based on the pursuit of several moral principles to guide the conduct of States after
conflict.’® A recent comprehensive edited volume raises several diverse approaches and challenges
for the emergence of express jus post bellum in international law and the policies of States and
international organisations.!® Existing interest in jus post bellum thus has a long heritage, and

recently revived interest, but little concrete relationship to modern international law and policy.

Several strands exist in current jus post bellum discourse. First, there are institutional questions

about whether current international organisations and policies would benefit from a jus post
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bellum approach.?° Second, questions persist about how jus post bellum interacts with existing
bodies of international law such as international humanitarian law, international human rights law,
or international criminal law.?! Third, specific issues of public international law, such as the status
of forces agreements, amnesties under international humanitarian law and environmental
integrity, can be considered under a jus post bellum discourse.?? However, at present, a significant
proportion of the discourse remains focused at the level of theory and principle, considering how it
relates to other existing concepts, fields and discourses that populate the post-conflict space, such
as peace-building or transitional justice.?® In this context, | have previously suggested that a
legitimate and feasible function for jus post bellum at this time may be to provide an interpretive
framework for considering the operation.?* To facilitate this approach, | argued that a coherent
approach to interpretation, based on Ronald Dworkin’s principle of integrity, should be pursued. To
facilitate that approach | recommended the use of further principles of stewardship, accountability
and proportionality. Several other authors have offered accounts that suggest jus post bellum could
operate around moral-legal principles.?> Larry May’s account of jus post bellum operates around
the principles of retribution, reconciliation, rebuilding, restitution, reparations and

proportionality.?® May characterises his principles of jus post bellum as primarily moral principles
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for establishment of future international law, not legal principles themselves. This position enables
May to state “normative principles of jus post bellum are to be sure only guides to conduct,
certainly not proper rules or laws.”?” May’s distinctive contribution is to introduce the idea of
meionexia (taking less than your due), as an appropriate principle for just victors but a vice for
victims, and as an appropriate vehicle for considering justice issues after war.?2¢ When discourse
leads to policy, jus post bellum may therefore eventually lead to concrete changes in existing public
international law and find express reference in a future Geneva Convention or in the policy
documents of international organisations, at present jus post bellum may effectively operate as an
interpretation of the range of laws, actors, issues and fields relevant to the achievement of a just
and sustainable peace after conflict. Existing scholarship suggests that such an interpretation can
be pursued by reference to moral-legal principles. It is thus possible to assess whether these
principles have an application in assessing how international law and policy can contribute to just
and sustainable financing of a post-conflict society and State. A just financial settlement may
involve those who hold debt and other financial obligations over a post-conflict State taking less
than their due and application of the specific principles of May and other authors. To consider the
application of this interpretation to issues of finance, this article examines the existing literature,

law and proposals regarding odious debt.

27 ibid, 57-8
28 ibid, 6-10



lll. Odious Debt: The Concept, Contours and Challenges
A. The Concept
The proposal of odious debt emerged in the early 20t century and has been consistently

associated with the work of Alexander Sack.?® According to Sack:

1. The new Government would have to prove and an international tribunal would have to ascertain the
following:
a. That the needs which the former Government claimed in order to contract the debt in question,
were odious and clearly in contradiction to the interests of the people of the entirety of the former
State or a part thereof
b. That the creditors at the moment of paying out the loan were aware of its odious purpose.
2. Upon establishment of these two points, the creditors must then prove that the funds for this loan were not
utilized for odious purposes — harming the people of the entire State or part of it — but for general or specific

purposes of the State, which do not have the character of being odious.3°

The purported effect of determining that a debt was odious was that it became a personal debt
of the prior odious regime and that it could therefore be repudiated at the volition of the debtor
State.3! Sack envisioned the formation of an international tribunal charged with making this
determination of odiousness, with the burden of proof on the new government seeking to
repudiate this debt.32 Writing as UN Special Rapporteur on the succession of States for the

International Law Commission (ILC), Mohammed Bedjaoui argued that odious debts are best seen
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definition, the latter has gained greater popularity and academic reference. Kremer and Jayachandran, Odious Debt
(2006) 96 Am. Econ. Rev. 82, 82; others; For a critical analysis of the history of odious debt definitions see Paulus,
“Odious Debts vs Debt Trap: A Realistic Help?” 31(1) Brook. J. Int’l 83, 84-8
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as a broad genus of debt, within which specific species of debts operate.33 Certain of these species

of debt are directly related to the post-conflict context relevant to jus post bellum.

The most common types of odious debts are hostile debts and war debts.3* “Hostile debts” or
“subjugation debts” can be defined as debts incurred to suppress secessionist movements or wars
of liberation, to conquer peoples or foreign territory, or strengthen the economic colonisation of a
territory.3> Examples of the repudiation of such debts include the refusal of the Soviet regime in
Russia to pay the debts of the Tsarist era.3¢ Similarly, in Spanish American War of 1898, the United
States emerged victorious and Spain ceded to it its sovereignty over Cuba, the Philippines, Puerto
Rico and other territories. The United States claimed that the proceeds had been used for the
suppression of the independence movement of Cuba and were therefore purposely harmful to the
Cuban citizens and refused repayment on that basis.3” In particular, the USA declared that the
creditors must have known that their loans were for ‘the continuous effort to put down a people
struggling for freedom from the Spanish rule’ and therefore accepted that the loan was obviously
risky.3® In addition, the Treaty of Versailles 1919 absolved Poland from having to assume the debt

contracted by Germany for the economic subjugation of the Poles by Germans.3?

Second, “war debts” are debts contracted by the State for the purpose of funding a war which
the State eventually loses and whereby the victor is not obliged to repay the debt. The ILC noted

that in the 19th century states accepted the repudiation of war debts “since it was inconceivable
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1967) 460.

37 Stephanie Bonilla, Odious Debts: Law and Economics Perspectives (Gabler 2011), 6
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that a people who had freed themselves from the political sovereignty of a State by victorious
resistance should be required after their victory to pay the debts contracted by the State that had
waged war upon them to keep them under its sovereignty.”*° After the Boer War, the victorious
British announced that they would take up the debts of the South African Republics which were
contracted before the hostilities had begun, but refused to take up those debts which followed
after the Boer War had begun.*! After the First World War, the Allies excluded war debts from
distribution against the ceded territories. They insisted that the debts were to be borne by
Germany, Austria and Hungary.*? An oft cited example of odious debt arises from the Tinoco
arbitration against Costa Rica. A Costa Rican dictator, Frederico Tinoco, was overthrown and the
new government refused to repay loans made by the Royal Bank of Canada to the Tinoco
government.® Taft ruled that the payments were made by the bank to Tinoco himself and that the

case of the Royal Bank depended:

upon the good faith of the bank in the payment of money for the real use of the Costa Rican  government
under the Tinoco regime. It must make out its case of actual furnishing of money to the government for its
legitimate use. It has not done so. The bank knew that this money was to be used by the retiring president, F
Tinoco, for his personal support . . . The Royal Bank of Canada cannot be deemed to have proved that the

payments were made for legitimate governmental use. Its claim must fail.**

Further types of odious debt may be possible. Jeff King sees a need for four types of odious

debt: war debts; hostile/subjugation debts; illegal occupation debts; and fraudulent, illegal and
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corruption debts.*® This typology is useful and would cover a significant range of the foreseeable
scenarios in which a debt may be repudiated after conflict. The odious debt proposals demonstrate
prima facie relevance to post-conflict societies and states and thus for any proposed jus post
bellum framework. However, beyond the above examples, debt repudiation usually remains
informally negotiated. In recent practice, a handful of formal arbitrations and instances of
domestic litigation serve as the oft-cited examples to illustrate the potential operation of odious
debt.?¢ Other recent illustrations show the challenges of formalising odious debt principles in

international law and the continued preference of creditor states for informal negotiation.

1. lIraq
Following the overthrow of Saddam Hussein in 2003, the Iraqi National Assembly passed a
resolution supporting the recommendation of its Economic and Finance Committee that Iraq
should assert the doctrine of odious debts in connection with Saddam's debts.*” Next to the
country's ongoing violence, this debt was the biggest problem facing the new government. The
World Bank estimated that even fantastical 33% annual growth would have left Irag's debt to GDP
ratio at 600% to 900%.*® The US-led campaign for the cancellation of Iragi debt emphasised that
money should not have been lent to the dictatorial regime of Saddam Hussein, and that the
lenders should be liable for those improper loans, not the people of Irag who had no say in the
borrowing. However, the justification for such a high level of debt cancellation was eventually
articulated in economic and geopolitical terms, not odious debt terms. Iraq's Minister of Finance

at that time, Adil Abdul Mahdi stated:

45 Jeff King, “Odious Debt: The Terms of the Debate” (2007) 32 North Carolina Journal of International Law and
Commercial Regulation 605-667
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remains Tinoco Arbitration (Costa Rica v Great Britain) 1 RIAA 375, Arb. 1948

47 Resolution Prepared for the Iraqi National Assembly (Nov. 22, 2004),

48 J Snow, interviewed on ‘Your world with Neill Cavuto’, Fox News, 11 April 2003, at http://www.foxnews.com/
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Iraq's need for very substantial debt relief derives from the economic realities facing a post-conflict country that
has endured decades of financial corruption and mismanagement under the Saddam regime. Principles of public
international law such as the odious debt doctrine, whatever their legal vitality, are not the reason why Iraq is
seeking this relief.*

The Paris Club of bilateral creditors cancelled $30 billion of Iragi debt on 21 November 2004.° This
pragmatic approach did not filter out those debt claims that no longer posed a legal threat to
Irag.>! Nor did this approach ultimately advocate the use of a legal argument for odious debt, as

Western political interests were sufficient to re-negotiate the debt effectively.

2. Ecuador
The practice of Ecuador’s debt repudiation in 2008 has moved the modern rhetoric on odious
debt from a mere policy proposal to a fledging and controversial State practice, but one not
directly connected with jus post bellum. 1t was the first time in modern history that a sovereign
debtor had demanded that its external commercial creditors write off most of their claims (65 %),
without advancing an argument based on financial distress.> Public debt in 2008 was the least
burdensome it had been in three decades and had $6.5 billion in international reserves.>3 Rather

the claim was that the existing debts were the result of illegitimate and immoral lending.

Ecuador’s president Rafael Correa had campaigned in 2006 and asserted that Ecuador was justified
in repudiating foreign debt because the bonds represented obligations that were illegally incurred

by previous oppressive regimes and because the obligations were substantively unfair and

49 Press Release, Paris Club, The Paris Club and the Republic of Iraq Agree on Debt Relief (Nov. 21, 2004), available at
http://www.clubdeparis.org/sections/traitements/irak-20041121/viewlLanguage/en. Felix Salmon, “Restructuring Debt
is Top Priority”, Euromoney, Sept. 2004, at 72, 76.

>0 Joseph Hanlon, ‘“Illegitimate” Loans: Lenders, Not Borrowers, are Responsible’ (2006) 27 Third World Quarterly 211,
223
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Law & Contemp. Probs. 251, 256
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illegitimate.>* President Correa created a Public Debt Audit Commission to evaluate the country’s
obligations incurred between 1976 and 2006. It found that proceeds of various rounds of
borrowing and restructuring had been used to unfairly benefit powerful interests in the country
and beyond, especially foreign lenders.>® As a result of the findings of this commission, Ecuadaor
defaulted on its debts in 2008. Ecuador had been able to tap the international bond markets on
one occasion six years after its prior default.>® On April 20 2009, six months after the first default,
Ecuador launched a cash buyback offer to repurchase the two series of defaulted bonds. The legal

ability to repurchase defaulted debts made Ecuador the principal beneficiary of its own default.>’

The decision has been the subject of criticism and debate and raises the risk that unilateral
repudiation of debt could generate uncertainty in global markets and deny developing countries
access to credit.>® In particular, it was suggested that the commission’s assessment of prior debt
negotiations was problematic. The commission critiqued the actions Ecuador's debt negotiators
over the prior 30 years in accepting contractual provisions such as a choice of foreign governing
law, submission to foreign court jurisdiction and waiver of sovereign immunity, which are common
conditions in such contracts.>® However, the experience of Ecuador has led to interest in similar
commissions in the Philippines, Argentina, Zimbabwe and other African countries.®° The
experience of Ecuador highlights the dichotomy of interests and priorities between creditors and

debtor States in establishing international legal rules in this area.

>4 Adam Feibelman, “Ecuador’s Sovereign Default: A Pyrrhic Victory for Odious Debt?”, 25-7 Journal of International
Banking Law and Regulation 357-62
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3. South Africa

The case of South Africa illustrates the risk of non-repudiation of debt of a prior oppressive regime
after conflict, in the absence of geo-political support for significant re-negotiation of the debt.
Despite trade and arms sanctions from the UN Security Council in the 1980s, the apartheid regime
continued to borrow from private banks throughout the 1980s. The apartheid government in
South Africa amassed $21 billion in debt even as it brutally repressed much of its population.®! In
1993, the total foreign sector public debt amounted to R 49 411 billion.®? After being elected
president of South Africa, Nelson Mandela and the African National Congress came under heavy
pressure not to renounce apartheid debt.?® The South African Truth and Reconciliation Commission
recommended that the government repudiate its apartheid-era debts.®* The new Government
distanced itself from calls to nullify its apartheid-era debts. It was considered important not to
default on debts to attract foreign investment. However, Hanlon identifies the perils of this

approach:

“Foreign direct investment has been tiny — only two thirds of the profits repatriated by companies on investments
they made in the apartheid State. And new lending has not kept up with repayments — over six years South Africa
paid out $3.7 billion more than it received. Thus, promises have not been kept and policy advice was wrong. If South
Africa had frozen profits on apartheid-era investments and simply repudiated the odious apartheid debt — or even if
it had demanded a ten year moratorium — it would have been $10 billion better off. Foreign aid during this period

was only $1.1 billion, so even if aid had been cut off, South Africa would have profited by $8.9 billion.”6>

w

61 Joseph Hanlon, ‘“Illegitimate” Loans: Lenders, Not Borrowers, are Responsible’ (n50) 211, 218; K Ovenden & T Cole,
Apartheid and International Finance, London: Penguin, 1989; and Commonwealth Intergovernmental Group of
Officials, Banking on Apartheid, London: James Currey, 1989.
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w
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Naomi Klein thus argues “the country stands as a living testament to what happens when
economic reform is severed from political transformation.”®® South Africa is now among the most
economically unequal societies in the world.®’” Such an approach demonstrates the risks of an
incoherent approach to questions of justice after conflict, incorporating issues of human rights,
including transitional justice, human development, and contrasting with dominant neo-liberal
development policies. The victims’ representative group and human rights organisation Khulumani
is currently pursuing international financial organisations through the Alien Torts Statute in the

United States for their complicity in financing and sustaining the apartheid regime.®

It appears that where powerful states such as the United States have an interest in the cancellation
of an odious debt, that interest can be facilitated through informal re-negotiation through the Paris
Club or equivalent body. However where a State seeks to repudiate contrary to the interests of
powerful states, the argument is less likely to be successful through pragmatic means and will not
find sufficient support for a rule in customary international law. For instance, For example, in 1996,
Iran requested the U.S.-Iran Claims Tribunal to invalidate debt contracted by the previous
government with the United States on the grounds that such debt was "odious" and, therefore,
was not transferable to the Islamic Republic of Iran. The Tribunal rejected this argument, stating
that international law did not allow for such an exception to the general concept of continuity.®®
Beyond this limited mostly informal practice and Sack’s proposed formulation of the concept, in
current literature significant disagreement remains regarding its potential implementation in
modern international law. The result is that the proposal remains unclear, unsupported by

international customary law and potentially unsound for both an affected population of the debtor

66 Naomi Klein, The Shock Doctrine: The Rise of Disaster Capitalism (Metropolitan Books 2007) 198
67 UNDP, South Africa: The Challenge of Sustainable Development (UNDP 2003)
%8 In re South African Apartheid Litigation 617 F. Supp. 2d 228 (S.D.N.Y. 2009)

69 United States v. Iran, 32 Iran-U.S. Cl. Trib. Rep. 162, Award No. 574-B36-2 (Dec. 3, 1996)
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State and the international creditor community.’® Clarity is needed on these outstanding issues. In
addition, a strong rationale is needed to add odious debt proposals to the burgeoning agenda for

potential elements of a jus post bellum framework.

B. The Contours

It is first necessary to separate odious debt from the broader debate of debt relief, forgiveness
and global justice that may also impact post-conflict states.”! As with an interpretive approach to
jus post bellum, a matrix of several variable factors can be constructed. First, certain authors are
critical of the odious debt proposal as unduly narrow.”? In particular, there is a concern that
focusing on relieving merely debt rather than other forms of finance similarly tainted with
odiousness would merely provide an incentive for States to use other financial instruments than
lending, possibly to greater detriment of the affected population.’? In this regard, a doctrine of
odious finance is proposed, that seeks to extend the normative foundations for odious debt to

other financial instruments.”

Second, this proposal must also have regard to the particular nature of the debtor as a
sovereign entity.”> In particular, it is fruitful to distinguish between State succession and

circumstances of government succession.’® In cases of State succession, there is presently no clear

70 For a critical perspective on the proposals for odious debt, see Albert Choi and Eric Posner, “A Critique of the Odious
Debt Doctrine” (2007) 70 Law & Contemp. Probs. 33

71 New Economics Foundation, (n4), 8-10; Gulati, Buchheit, Thompson, (n24), 1208-16

72 Tai-Heng Cheng, “Renegotiating the Odious Debt Doctrine” (2007) 70 Law & Contemp. Probs. 7, 21-29; Ochoa,
“From Odious Debt to Odious Finance: Avoiding the Externalities of a Functional Odious Debt Doctrine” (2008) 49
Harv. Int'l L.J. 109

73 Ochoa, “From Odious Debt to Odious Finance: Avoiding the Externalities of a Functional Odious Debt
Doctrine” (n72), 138-51

74 Anupam Chander, “Odious Securitization” (2004) Vol. 53 Emory LJ 92; Cheng, (n27)
7> Robert Rasmussen, “Integrating a Theory of the State into Sovereign Debt Restructuring” (2004) 53 Emory L.J. 1159

76 Jeff King, The Doctrine of Odious Debt in International Law: A Restatement, Available at SSRN: http://ssrn.com/
abstract=1027682, 9
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rule in international law as to whether a successor State inherits prior financial obligations.”” Here,
the odious debt proposal may be considered as one of many factors in the policy consideration of
successor States. In contrast, in cases of government succession, there is a generally accepted rule
that a new government is obliged to honour the debts of its predecessor.”® In this instance, the
proposed operation of odious debt may be an exception to this general rule.” Third, we should
consider a distinction between creditors: sovereign creditors, international financial institutions
acting as creditors and commercial creditors.?° In the former case, cases of succession have usually
involved a re-negotiation or re-structuring of the debt between such creditor States or institutions
and a new government.®! In the latter cases, there is a greater potential for transitional
governments and private creditors to use litigation and contractual remedies to resolve issues

surrounding the contract of debt.

These three factors mean that it is inappropriate to speak of a single “doctrine” of odious debt,
particularly with little appreciation of the differentiated application of such a concept required to
establish a coherent customary international legal practice or rule. Any proposal for odious debt
must either limit itself to a single context or appreciate the complexity of a differentiated
application to discrete transitions and financial transitions. It is more appropriate to consider
odious debt as a principle of international law, which can be applied to this multiplicity of contexts.
This level of complexity requires a nuanced application in public international law or in the policies
of international organisations that must address several presently unresolved issues. An approach

to odious debt that is grounded in the resources of a jus post bellum discourse and framework can

77 ibid, 6-9; Howse, The Concept of Odious Debt in Public International Law (n34), 4-6
78 ibid, 9-10
72 Howse The Concept of Odious Debt in Public International Law (n34) 4
80 jbid 6
81 Ana Stanic, “Financial Aspects of State Succession: The Case of Yugoslavia” (2001) 12 EUR.J. INT'L L. 751
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achieve this by resolving its outstanding challenges by integrating with the principles and ideas

already present in those resources.

C. The Challenges

First, some existing commentary on this subject becomes uncomfortable with the prospect of
pronouncing upon the “odiousness” of acts of governments.®2 Existing literature fails to adequately
address the content of odiousness and the means or forum to make such a determination. Second,
the standard of care for creditors on which repudiation will be assessed remains unclear. Some
authors argue that the debts of an odious regime should be considered as a whole and the
purported doctrine should apply to all debts.®3 One argument runs that a case-by-case analysis of
the debts will be expensive, complex and seem unnecessarily technical in light of the widespread
nature of abuses of the prior regime.?* Thus debt should be cancelled on a wholesale rather than
retail basis, as since the regime was odious, so too were its debts.?> The other argument is that as
money accruing from loans is fungible and it will therefore be difficult to determine which funds
were used for odious purposes and which was not.2® Others have sought to address the issue of
fungibility through the application of a partial liability regime, seeking to insulate creditors from
liability for that portion of a loan or other financial instrument was used for the benefit of the

public rather than making a direct determination of odiousness.?’

Third, the precise means for determining odiousness remain unclear. Some authors have

rejected the potential of the sovereign debtor itself to perform this function because of their

82 David Gray, “Devilry, Complicity and Greed: Transitional Justice and Odious Debt” (2007) 70 Law & Contemp. Probs.
137; Adam Feibelman “Contract, Priority, and Odious Debt” (2007) 85 North Carolina Law Review 727, 758-9

83 Anupam Chander, “Odious Securitization” (n74)
84 paul B. Stephan, “The Institutionalist Implications of an Odious Debt Doctrine” 70 Law & Contemp. Probs. 213, 226-9
85 David Gray, “Devilry, Complicity and Greed: Transitional Justice and Odious Debt” (n82) 144

86 New Economics Foundation, (n4), 10; Patrick Bolton and David Skeel, “Odious Debts or Odious Regimes?” (2007) 70
Law & Contemp. Probs. 83, 112-6

87 Mitu Gulati and Omri Ben-Shahar, “Partially Odious Debts?” 70 Law & Contemporary Problems 47
17



overwhelming but understandable economic incentive to alleviate the debt of a prior odious
regime through the use of this purported doctrine.88 Some writers have joined Sack in suggesting
there be some specialised tribunal established for this purpose, on either an ad hoc or a
permanent basis or the use of a market approach may be a suitable mechanism for ex ante
determinations.®® Finally, there is a challenge in applying this proposal to sovereign creditors
international financial institutions and commercial sources from the matrix of scenarios of odious
finance identified above, given the current predictable incentives of the actors involved. The
general reluctance of States to litigate against one another is well acknowledged.*® In particular,
the growing preference of the Paris Club creditors appears to be for informal negotiation on
forgiveness and rescheduling.®! In addition, international financial institutions are generally
immune from suit but also maintain presumptive preference among creditors and would be
extremely reluctant to entertain the suggestion of debt repudiation.®? Thus, while existing
literature agrees on the moral sentiment behind Sack’s original proposals, they remain subject to

considerable and unresolved challenges.

In aligning odious debt as part of a jus post bellum discourse, the proposals of this article
suggest odious debt does not stand alone as a discrete policy advocated by debt forgiveness
lobbyists and the governments of third world countries, but reflects the pre-existing commitments
of Western donors and international financial institutions in other areas relevant to the post-
conflict space. A coherent approach to a just and sustainable peace should enable a clear,

predictable and fair operation of the financing of a post-conflict State.

88 G. Mitu Gulati, Lee Buchheit & Robert Thompson, “The Dilemma of Odious Debts” (n24) 27

89 Yvonne Wong, Sovereign Finance and the Poverty of Nations: Odious Debt in International Law (n5); For a critical
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IV. Odious Debt and Jus Post Bellum

What difference does it make to integrate the discourses of jus post bellum and odious debt? The
comparative examples discussed above demonstrate that if international political will is sufficient,
as in Iraq, then the sovereign debt of a prior oppressive regime may be informally re-negotiated
rather than repudiated. The important question is therefore how, not whether, post-conflict
countries can ensure that the debts incurred by the former regime will not permanently blight the

economic prospects of the rebuilt country.®3

A distinctive set of reasons are needed to justify the inclusion of odious debt explicitly within a jus
post bellum account. First, integrating financial issues into a consideration of justice after war
provides a more comprehensive and coherent approach to the pursuit of just and sustainable
peace. Not everyone in the jus post bellum discourse suggests a coherent approach is possible.
After War Ends seems ambivalent whether a coherent account can be offered of justice after war
across the principles identified. May’s work elsewhere suggests that he prefers a view of value that
permits the existence of incommensurable moral goods.?* This aligns with the perspective that has
long been present in transitional justice discussions about whether there are necessary trade offs
to be made between peace, truth and justice in a specific transitional context.®> However, by
exposing the extent of financing for odious purposes, odious debt principles would reveal the
depth of the damage caused by perpetrators which goes beyond violence directed against their
opponents or against citizens targeted by repressive measures.?® In particular, an investigation in

the nature and extent of a post-conflict state’s debts may help reveal on the wealth amassed by a

93 Lee C Buccheit and Mitu Gulati, “Odious Debt and Nation Building: When the Incubus Departs” (2008) 60(2) Maine
Law Review 477-485, 485

94 Larry May “Integrity and Value Plurality” Journal of Social Philosophy (1996) 27(1) 123-39
95 Ruti Teitel Transitional Justice (OUP 2002)

% Ruben Carranza, “Plunder and Pain: Should Transitional Justice Engage with Economic Crimes” (2008) 2 International
Journal of Transitional Justice 310-330
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party to conflict, the resources available for reparations and the kind of initiatives that society can
afford.®” Addressing odious debt therefore enables a more robust conception of justice in jus post

bellum.

Second, integrating questions of debt and finance into jus post bellum can overcome the natural
dominance of civil and political rights issues, that is reflected in general public international law
and human rights discourse. By considering questions of the just financing of a post-conflict State,
jus post bellum can overcome criticisms of related areas such as transitional justice that have
traditionally not focused on issues of socio-economic rights. Balakrishnan Rajagopal attributes to
‘the dominance of Western scholars and NGOs,” arguing that it has in turn allowed a ‘bias . . . [to
be] built into the normative corpus of human rights.?® Within the jus post bellum discourse, there
are concerns that it could be manipulated to re-enforce the interests of powerful states.®® Similar
concerns arise in related fields like transitional justice and peace-building.1°® An approach that
makes these issues an explicit part of any proposed framework will not resolve these concerns, but

at least will ensure they are not unaddressed.

Third, explicit consideration of finance and debt may free funds for achievement of public goods in
related areas to jus post bellum such as economic reconstruction, security sector reform,
disarmament, demobilisation, and reintegration, or transitional justice. Each of these are costly

endeavours that often operate in the context of limited funding and additional resources would be

9ibid, 321
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20



no doubt welcomed. By providing greater financial support to these initiatives and ensuring that
there is less pressure in the post-conflict period of fragility, the use of odious debt may increase
likelihood of prevention of reversion to conflict. This aligns with principles or responsibilities to

rebuild found in existing jus post bellum discourse.1%!

In introducing the jus post bellum discourse, we noted that a variety of proposed approach exist at
present. Each could be employed for odious debt, but may have limitations. A formal legal
approach to jus post bellum may suggest odious debt is too far removed and that it would be
preferable to focus on conflict issues more closely related to the just war tradition with which jus
post bellum is associated. A purely contingent or pragmatic approach will allow powerful states to
accept odious debt principles in UN Security Council resolutions or western state backed peace
agreements but will not provide a remedy, in cases like South Africa, where powerful states oppose
debt repudiation or renegotiation. An interpretive approach is therefore more appropriate in
providing criteria to assess how post-conflict states assume or repudiate the debts and financial
obligations of prior conflict creating governments and States. An interpretive approach may also

help resolve ongoing challenges in odious debt proposals that hinder its effective implementation.

A. Odiousness

A central challenge is the need to give content to the term “odiousness”. Several authors draw
a broad conception of odiousness, as being contrary to the interests of a society, or enacted
without popular legitimacy (or a peoples’ permission).1%? The ILC noted that “almost any political,

economic or social action by a State may be disadvantageous to another State.”'%> However only

101 Larry May, After War Ends, (n18) 143-158

102 However David Gray highlights the challenge of this approach when odious purposes, including human rights
abuses, have democratic support. David Gray, “Devilry, Complicity and Greed: Transitional Justice and Odious
Debt” (n82) 144
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Patrick Bolton and David Skeel directly engage in attempts to formulate a precise and operative
legal definition.1%% They propose two criteria: systemic suppression and systemic plundering.1% The
authors provide several examples for systemic suppression, but fail to enunciate precise criteria.
Neither term is clearly defined. In regards to systemic plundering, this could be equated to
widespread or systemic corruption.'% Such a conception may be covered by the international legal

prohibition on corruption.t0”

Criteria for odiousness could be enhanced by focusing, on a preliminary basis, on areas of
existing moral minimum consensus in international law. It is appropriate to consider first those
breaches of international law, which receive the strongest normative condemnation and thus
receive criminal sanction. In particular, gross violations of human rights are defined by the Rome
Statute as the categories of aggression, genocide, war crimes, and crimes against humanity.'%¢ We
can therefore propose that for a financial obligation to be “odious”, its consideration has been used

for:

(a) the commission, planning, instigation, ordering, aiding or abetting of gross violations of
human rights; or
(b) a joint criminal enterprise involving gross violations of human rights; or

(c) command responsibility for gross violations of human rights.

This approach to the normative underpinning of odiousness is useful for several reasons. First,

when Sack was writing in the early 20t century, the extent to which international law recognised
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and penalised odious acts of State was limited to the limited laws of war and a significantly limited
jurisprudence on diplomatic protection.'% Subsequently, theories of State and individual
responsibility have developed for a wide range of crimes, delicts and infractions.'° The need for
business in conflict affected areas to respect human rights was highlighted as part of the Ruggie
principles.’!! The ILC noted that subsequent to the UN Charter “debts contracted by a State in
order to wage a war of aggression are clearly odious debts.”11?> Some scholarship suggests an
analogy should be drawn with accomplice liability standards in international criminal law.*13 It is
suggested that just as not all breaches of a State’s human rights obligations give rise to individual
criminal responsibility, so too will not all of such breaches give rise to the description “odious”, in

the absence of further State support.

Second, in making this proposal, this article does not wish to preclude the expansion of the
descriptor “odious” to a broader range of conduct. Rather, for a proposal generously described as
in its infancy, it is prudent to focus on those areas of State conduct, which receive the strongest
international opprobrium. However, this approach also reflects the commitment to stewardship
and accountability that | believe should be a principle of any jus post bellum framework, which
could be the basis of its future expansion. A focus on international crimes reflects a theory of
sovereignty based on a morally minimal theory of a State’s duty to protect its citizens.!* In other

areas of public international law and policy, such as the responsibility to protect, we have moved
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towards a functional and limited account of sovereignty, where the sovereign acts as trustee of the
people in its protection of its citizens.!> The commission of gross violations of human rights is a
paradigmatic failure of a state’s stewardship of its sovereign commitments to its own people. By
rooting odiousness in a stewardship conception of sovereignty, It is suggested that when
government officials act in contravention of these fiduciary duties, they are acting outside the
scope of their lawful authority and voids contracts and agreements entered into with that
purpose.1® This provides a clear basis for expanding the set of recognised fiduciary duties over
time with State practice. It also provides a means of assessing the conduct of states and
international organisations who seek to assist in the post-conflict arena.''” An approach to
odiousness based on stewardship and accountability therefore reinforces principles proposed for
jus post bellum in the post-conflict space, but also reflects pre-existing commitments of States and
international organisations in other relevant areas. A consistent approach to these norms suggests
it is a problem for states to on the one hand advocate for transitional justice processes, or peace-
building, etc, and on the other hand insist upon payment of debts which had been used to

facilitate gross violations of human rights.

Third, focusing on gross violations of human rights is also valuable as accountability for such
atrocities forms part of the international community and several states’ agendas in transitional
societies and fragile states.!!® Responding to gross violations of human rights is an appropriate
basis for the odious content of this proposal as it forms the basis of several other fields of practice

that operate through public international law and the policies of international organisations and
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donors in transitional societies and fragile states.!'® Perhaps the greatest value added by focusing
on these offences as a definition of odiousness is that it contributes expressly to the mutually re-
enforcing effect of the other fields of practice that operate in post-conflict and fragile states.
Similarly, focusing on gross violations of human rights as odiousness would re-enforce domestic
prohibition of gross violations of human rights in creditor states and international institutions and
provide coherence between the legal obligations of creditors and their attitude to odious finance.
This approach enables the debtor state to pursue a coherent public justification from creditor
states, for maintaining financial obligations for odious purposes and supporting international
human rights in other areas institutions and enterprises in a way that an alternative framing

rhetoric may not be able to achieve.

B. Creditor Standard of Care

The second major issue in need of resolution is the standard of care against which creditor
conduct will be assessed. In providing for circumstances in which debt would be repudiated,
odious debt could operate as a limitation on the international legal obligation to repay state-to-
state debts, formulated as pacta sunt servanda.*?° In this regard, Robert Howse indicates that
odious debt would represent an equitable exception to contracts in circumstances of transition
between regimes.'?! Equity has grown as a source of international law, especially as general
principle of law recognised by civilised nations but remains comparatively underdeveloped.'??

Equity can be found readily and extensively in the common law tradition, with analogous equitable
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principles in the Roman and civil law traditions and Chinese and Islamic thought.'?*> We also find
general reference to it in the writings of Grotius and Pufendorf, which may constitute “teachings of
the most highly qualified publicists of the various nations” for the purposes of A38(1) of the ICJ
Statute.'?* At present, the nature and structure of this proposed equitable exception remains

unclear as it applies to odious debt.

The jus post bellum discussion can again shape this conversation. Larry May’s overarching
approach to the principles of jus post bellum was meionexia, where victors take less than their due
to better achieve humanitarian goals in the transition from war to peace.? It has been recently
suggested that this idea may be equivalent to the principle of equity or moderation.?® To give
content to this equitable exception, an appropriate standard could be derived from a private law
analogy. General principles of jus post bellum provide some context for such a standard. May
reminds us that Vitoria argued that wrongs committed during war should be punished
“proportionate to fault”'?’. He argued that the guide to whether to seek retribution is whether it
“be for the public good”. He and other scholars have also suggested the use of proportionality as a
meta-principle for weighing up demands and goods in the post-conflict space.!?® In this context the
competing demands may be the stability of the international financial system and the entitlements
of creditors, versus the needs of post-conflict reconstruction and prevention of further war and

conflict, on the other.
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To consider the application of equity, it is important to identify the range of relevant creditors to
whom such a standard would apply. Private creditors will likely have clauses for choice of forum
and choice of law as part of their loan agreement. Full litigation is unlikely against sovereign
creditors, where arbitration is more likely. Third, international financial institutions have a statutory
obligation to ensure that the finances they extend are used solely for the intended purposes, but
also an immunity from suit.?° Despite this variety, some formulation of due diligence, constructive
notice or negligence standards seems appropriate to these creditors as an equitable and
proportionate balance between the competing demands.'3° Sack’s original standard was that
creditors should have been actually aware of the odious purposes of the loan. Feibelman suggests
the use of the American doctrines of equitable subordination and fraudulent transfer to give
content to this equitable exception.3! Furthermore, contracts that are tainted with illegal activity
can be subject to the defence of “unclean hands.” For instance, in Adler v. Federal Republic of
Nigeria the United States Court of Appeals for the Third Circuit dismissed the action seeking to
recover monies spent to fraudulently extract public funds in Nigeria through the collusion of state
officials on the grounds of the “unclean hands” of the plaintiffs.132 Human rights due diligence is
also recommended in the Ruggie principles for businesses.'*3 A broad application of these
standards could also ameliorate concerns that the fungibility of sovereign finances made any
odious standard unfair to creditors. Where a creditor engages in due diligence or lacks constructive
notice, it would seem inequitable to void such contracts. An equitable exception for odious debt,

liberally applied, would reflect the approach of meionexia in calling for creditors to accept or
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demand less than what is due as it is necessary for a greater good and the achievement of justice

after conflict, i.e. the provision of finance in the post-conflict arena.

C. Institutions
Several institutional options arise as there is no established procedure for the bankruptcy for
sovereign debt.3* The desire for institutionalisation also aligns with a commitment to support the
development of the international rule of law in issues of jus post bellum.*3> Though Sack’s original
proposal was for a dedicated international tribunal to resolve issues of odious debt, this seems
unlikely in the foreseeable future. Howse has argued that the complexity and variety of transitional
contexts suggests that there is no single obvious legal forum for the adjudication or settlement of

claims of odiousness.13¢

1. Ex Ante Institutional Approaches

Two ex ante approaches to designation of debt as odious can be suggested. First, it is possible to
demonstrate the potential for ethically evaluated use of sovereign wealth in bilateral donors. The
Norwegian Government Pension Fund, at 300 billion, the 2nd largest pension fund in the world,
established an Advisory Commission on International law to assess whether uses of the fund were
in conflict with public international law.*3” The evaluation for ethically questionable use of this
fund has been expanded by the establishment of a Council for Ethics in 2004.138 Therefore
individual state donors or international organisations could adopt a policy to assess financial

commitments for odious purposes, both ex ante and ex post. Similarly, the UK Debt Relief
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(Developing Countries) Act puts in place a cap on the amount that commercial creditors may
recover on the historically-incurred debt of the 40 countries qualifying for the World Bank and IMF
Highly Indebted Poor Countries Initiative (“HIPC").13° However, this only governs debt accrued
before 2010, as the UK government felt a forward-looking application of the law, covering future
indebtedness, would chill the degree to which sovereign lenders and creditors would choose
English law to govern future debts.'*° A similar mechanism could be advocated for in targeted

jurisdictions such as the United Kingdom or the United States, especially New York law.

Second, there have been suggestions that as part of its Chapter VI powers, the United Nations
Security Council could designate states’ conduct as “odious” and therefore create conditions that
creditors who thereafter lend to such states, for example Syria at present, could not legitimately
expect such financial obligation to be honoured in the event of regime change in that country upon
conclusion of the “odious” designation.*! Existing literature on jus post bellum has discussed the
potential for the Security Council to regulate post-conflict issues, including in cases of international
territorial administrations.*? However, as political and financially costly and exceptional
endeavours, this would be inappropriate as the sole basis for the application of odious debt
principles. Ex ante approaches represent a highly desirable approach to odious debt, as it would
address several of the concerns regarding predictability and stability of the market as well as
enabling effective repudiation or management of debt after conflict. However, significant political
will is required to achieve an effective global approach to avoid the use of alternative sources of

finance.
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2. Ex Post Institutional Approaches

Other institutional mechanisms provide for exclusively ex post assessment of debt as odious. A
broad range of contractual and arbitration remedies already exists for sovereign debt to private or
sovereign creditors. A dedicated institutional forum could often be precluded by choice of law or
forum clauses in the initial loan agreement. In such cases, some have suggested that odious debt
can be folded in the pre-existing remedies and defences familiar to contractual disputes in cases of

repudiation.43

However, the use of existing mechanisms could potentially inhibit contribution of odious debt
to re-enforcing other fields of practice in transitional states. In particular, use of existing remedies
will likely place the site of adjudication outside of the jurisdiction of the affected State. The
experience of the International Criminal Tribunal for the former Yugoslavia (ICTY) and the
International Criminal Tribunal for Rwanda (ICTR) indicate that if a endeavour in a foreign
jurisdiction is to have any effect on the local population of a transitional society, an organised
outreach program must supplement the work of the formal legal mechanism.*** This could be
plausibly applied to litigation or arbitration involving a State and private creditors. Greater publicity
and communication with the post-conflict state and society may enable greater public awareness

and ownership of a process of dispute resolution involving the country’s finances.

The situation is different for sovereign creditors, where the practice to date has been the
potential for informal re-negotiation or re-scheduling of a new regime’s financial obligations, rather
than the use of judicial remedies. Given that states are reluctant to litigate against one another, it

is extremely unlikely that sovereign creditors would elect to submit to a judicial process that could

143 G, Mitu Gulati, Lee Buchheit & Robert Thompson, “The Dilemma of Odious Debts” (n24) 35

144 yictor Peskin, “Courting Rwanda: The Promises and Pitfalls of the ICTR Outreach Program” (2005) 3 Journal of
International Criminal Justice 950
30



potentially determine them complicit with or having knowledge of a prior regime and its specific
odious acts in a formal setting. This is particularly the case because it would represent a significant
shift from a prior background of negotiation and the absence of a formal institutional
framework.'#> In addition, we must consider the special situation of the international financial
institutions, which maintain a general immunity from suit and for whom there is an obligation to
remain non-political which would preclude their capacity to engage in any judicial determination of
odiousness.'#® It seems practically and politically unfeasible to use full judicial processes to pursue

the defence of odious finance against sovereign creditors or international financial institutions.

Other avenues may be more fruitful. Some post-conflict states have included financial and
economic issues as part of the mandate of their truth and reconciliation commissions. Some truthc
commissions, such as those in Timor-Leste, Sierra Leone and Peru, have already incorporated an
examination of economic crimes into their broader mandate.'*” The broader mandates of these
truth commissions did not lead to unreasonable delays in the completion of their work or the
submission of their reports.'*® The advantage of incorporating the odious debt issue in a truth
commission setting is that it can change the dynamic of debt re-negotiations, by involving the use
of public hearings to identify the extent of knowledge and notice of creditors regarding the odious
purposes for which their finances had been used. Best practice regarding truth commissions also
suggests staffing the commissioners with experts in specific areas, typically human rights, but
could now extend to include sovereign debt.*° Finally truth commissions may offer a formal but
non threatening means of assessing the level of odious debt, as they are ideally non-prosecutorial

in nature and independent from the government of a post-conflict society.
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The effect of this distinction would be to provide a forum for the settlement and
determination of odiousness that would take the determination away from the government of the
sovereign debtor, who has an incentive to maximise the extent of prior odiousness and the
creditor who has the opposite incentive. Leaving a range of “soft” rather than the automatic
repudiation of the financial obligation better reflects its elective and equitable nature and has
particular regard to the circumstances of the sovereign creditor and international financial
institution. Soft options would also permit using the recognition of odiousness as a bargaining tool
for the sovereign debtor. In this regard, it can be considered a factor in future development
assistance and financial assistance but remains distinct from overall considerations of
development-based debt relief. Finally, using soft remedies mirrors the need to tentatively build
consensus on the definition of odiousness. It may be easier to convince sovereign creditors and
international organisations to appear before and contribute to a truth commission where
repudiation of financial obligations is not an automatic consequence of their contribution, but
rather a potential outcome of subsequent negotiation and a contribution to their expressly stated
interest in transitional justice. In the same way as the initial focus in determining odiousness, this
should not be taken as determinative of the future consequences of institutional mechanisms for
odiousness, but could be seen as what is possible in the infancy of a doctrine and as the potential

beginnings for repudiation in the future. Robert Howse expresses this idea as follows:

“Does an odious debt doctrine impose, as a matter of state responsibility in international law, an obligation on
States to ensure that odious debts are not enforced in their domestic legal systems? Or does it simply add to the
considerations that courts in most domestic legal systems would weigh in determining the limits of freedom of
contract (illegality, fraud, changed circumstances, ostensible authority of the agent to contract, public policy,

etc.)”1%0
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Diverse but integrated institutional arrangements reflect the extent of plurality of fora in
international affairs generally and the phenomenon of fragmentation across related and
overlapping substantive areas of law. The value of a jus post bellum as interpretation approach is to
further legitimate diverse post-conflict processes by presenting them as part of a coherent whole
through shared interpretive norms. Odious debt would therefore form part of a network of ideas,
principles and institutions to be assessed in the post-conflict arena and not merely a fragmented

and fledging proposal.

D. Incentives

The ILC noted that even in categories of odious debts traditionally repudiated successfully, such as
war debts or hostile debts, for reasons of political expediency States have sometimes assumed
these debts.?>! The payment of Czechoslovakia of Austrian war debt after World War | is an
example.’>? However, it is worth remembering that such cases arise primarily in a context where
aggressive war and human rights abuses had not been outlawed in public international law. Today

a different set of incentives and reasons of political expediency exist.

The flow of capital to sovereign debtors is exceptionally important to the world economy. In the
case of post-conflict states, it is important to facilitate post-conflict reconstruction. However, it is
often argued that misbehaviour by sovereign debtors or creditors destabilises this key component
of the international financial system and may ultimately hinder access to finance for relevant
states.'® To invoke odious debt in support of the repudiation of sovereign debts could, in the
absence of acquiescence from creditors, expose a new government to severely negative economic

consequences including seizure of assets located abroad and an inability to attract further direct
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foreign investments or to secure needed extensions of credit. On the other hand, international
lenders have a disincentive to recognise even clear cases of odious debts. An effective principle of
odious debt may lead prior unrestrained lending to be questioned.'>* The use of odious debt could
mean “that a sovereign borrower will feel emboldened to strategically repudiate obligations in the
future.”?>> As a result, creditors may charge more when lending by pricing in the cost of
repudiation.*® Raghuram Rajan described the potential operation of odious debt as “more of a
neutron bomb than a laser-guided missile. Not only would it make it more difficult for odious
regimes to borrow, but it would also make borrowing more difficult for any legitimate regime that

had even a remote possibility of being succeeded by an odious regime.”>’

Second, many sovereign debt cases involve a choice-of-law provision. It would follow that one
need only persuade the jurisdictions that supply the law applicable to these disputes to adopt a
domestic analog to odious debt. Bradley Lewis identifies the problem with this approach is that the
jurisdictions may resist adopting odious debt for fear of losing their preferred status among parties
to a bond agreement; there is a surfeit of domestic courts in the world, each with the ability to
adjudicate claims submitted to it.2>® Finally, debts and other financial obligations may traded in

secondary markets by groups free from any knowledge or notice of any odious issues involved.'>°

Each of these arguments must be taken seriously, but should not serve as an absolute
prohibition on developing odious principles in international law or policy. Some policy tools and

analysis now exist to identify the level of odious debt across transitional societies and developing
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countries.'® Slippery slope or floodgates arguments that odious debt repudiation would lead to
severe uncertainty in the financial system are undermined by comparison to the greater
uncertainty caused by the disruption of conflict itself to debt repayment and by the clear but
informal and political practice of debt re-negotiation after regime change in post-conflict states.
Surely however, the destabilising effects of conflict have already affected the attitudes and
availability of credit to conflict affected states? Does a subsequent repudiation of conflict-tainted

debt have a more destabilising effect than the conflict itself?

The UK and Norwegian examples illustrate the potential for single States to alter their approach
based on moral and political pressures. It may be possible over time to gather consensus in the
European Union or Council of Europe to adopt a similar approach, or ultimately to develop an
agreed set of principles in a universal soft law document. The development of any future odious
debt principles thus operates in the context of competing priorities between creditor and debtor
states.'®! Both constituencies must be convinced of the value of this principle before it can be an
effective element of any jus post bellum framework. The debate on odious debt thus far has been
complicated by the different rationales employed by these constituencies. Activists and some
scholars make a moral case for repudiation of odious debt, whereas those involved in international
financial organisations and litigation make legal and economic arguments.®2 The value of
integrating odious debt into jus post bellum is to connect it with related areas in a way that seeks
to acknowledge there are multiple disciplines and dimensions relevant to the question of justice
after war and that a purely moral, legal or economic account will thus be inadequate. Further
research is required to demonstrate not only a moral and political but an economic and empirical

case for odious debt as justice after conflict.
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V. Conclusion

The proposal for odious debt and finance considered here potentially enables post-conflict
societies an opportunity to better pursue a just and sustainable peace unburdened with the
financial commitments of a prior regime. A focus on finance accrued for the purposes of the
commission of gross violations of human rights enables this process by focusing on the moral and
legal minimum of conduct that could constitute the term “odiousness”. This moral minimum
reflects not only a strong area of consensus among the international community, but also a priority
for jus post bellum, which seeks to prevent the re-emergence of conflict and violence. It also
reenforces structural norms of stewardship and accountability found in an interpretive approach to
the topic. The argument in this article has to been to ease the burden facing transitional societies
in paying for these endeavours where creditors have in some way contributed to conflict or gross
violations of human rights. An equitable principle, applied across the diverse relevant creditors and
institutions, including national litigation and arbitration, seeks to balance the priorities of creditors
and debtor states. By not insisting on the strict enforcement of prior contractual obligations, this
approach to odious debt seeks to reflect the principle of meionexia that undergirds Larry May’s

approach to jus post bellum.

The role of odious debt as an element of jus post bellum is to question the legitimacy and efficacy
of the financial arrangements of a post-conflict state and query whether any means of repudiating
or re-negotiating those financial obligations are possible which re-enforce the shared
enhancement of structural conditions that operate in post-conflict and transitional societies.
Though the incentives of creditors and debtors make an immediate formal legal expression of this
principle implausible, it is hoped that over time the development of odious debt in the context of
broader jus post bellum discussions can strengthen the case to see this principle expressed and

applied in relevant international law and policy.
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