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In law and legal studies there is a culture of definition. Defining concepts, interpreting actions
and categorizing them is an integral part of legal research and practice. Yet, this definitional
effort has always found significant limitations when faced to multifaceted and complex
concepts. Different interpretations — rightly — emerge, contributing to create a plurality of
approaches and practical implementations. In constitutional law, one of the most debated
concepts is the very notion of ‘constitution’. Not to mention instances where the level of
abstraction further increases, such as in the case of ‘constitutionalism’ or
‘constitutionalisation’.

The concept of ‘digital constitutionalism’ has recently emerged in this intricate galaxy, of which
it shares its connatural level of polysemy. The aim of this brief contribution is to offer an aerial
view of the main theoretical models of digital constitutionalism and illustrate the advantages
of adopting a socio-legal approach. It will argue that the constitutional questions that the digital
society is facing require going beyond the formal nature of normative sources, encompassing
instruments that are not traditionally part of constitutional law. A holistic analysis of the
constitutional counteractions to the challenges of the digital revolution depicts a multilevel
process of constitutionalisation, where multiple actors and normative instruments interact,
complementing and stimulating each other.

I. Theoretical models: beyond the State and the law

Scholars working on digital constitutionalism rarely offered systematic theorizations of this
concept.! The first generation of digital constitutionalists adopted the most original and
innovative meaning of this concept.? They paired the notion of constitutionalism with the realm
of private actors, projecting this concept beyond its traditional anchoring to the State
dimension. Digital constitutionalism would denote processes of instilling constitutional values
and principles into the rules of private tech corporations, with particular attention to digital
platforms. Suzor was one of the pioneers of digital constitutionalism, championing the idea
that private law should be the main vehicle of transmission of constitutional values from the
constitutional law dimension stricto sensu to the internal norms of digital platforms.® Karavas
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analysed the ‘maieutic’ role that German judges played in setting standards that would guide
the development of the terms of service of private tech companies.*

Differently from the idea of relying on legally binding instruments, such as private law or
judicial decisions, other scholars argued that the engine of digital constitutionalism would lie
in extra-legal normative sources. Gill, Redeker and Gasser® and Pettrachin® investigated the
role played by ‘Internet bills of rights’, declarations of digital rights and principles promoted
by civil society actors. Santaniello et al. analyzed the input of parliamentary initiatives adopting
similar non-legally binding charters.”

More recent works have marked a widening of the use of digital constitutionalism, focusing
their attention on more traditional legal sources. Pollicino® and De Gregorio® offered a
comprehensive study of the contribution of, respectively, the Court of Justice of the EU and
EU law more in general in advancing the protection of digital rights at EU level. Other scholars
conversely dived into more specialist fields, investigating specific technologies, such as, for
instance, the impact of quantum computing from a perspective of digital constitutionalism.'°

A cursory look at the legal sources and actors involved in digital constitutionalism studies
allows to realise that the constitutional framework that is reacting to the challenges of the digital
revolution is plural and multilevel. The Author has thus proposed a systematic theorization of
digital constitutionalism as the ideology that is currently guiding a multilayered process of
constitutionalisation of the digital society.'!

I1. A socio-legal approach: multilevel constitutionalisation

‘Constitutionalism’ and ‘constitutionalisation’ are terms with different meanings.'? Digital
constitutionalism represents the ideology advocating for the protection of fundamental rights
and the preservation of the balancing of powers in the digital society. Digital constitutionalism
stresses the need to ‘translate’ the core principles of contemporary constitutionalism in a way
that can ‘speak’ to current societal actors. In this sense, digital constitutionalism does not
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subvert the tenets of constitutional law, as we know it today; conversely, it aims to perpetuate
its foundational values. It is about making evolve, and not revolutionising the DNA of
contemporary constitutionalism.

In order to do so, traditional constitutionalising processes and instruments are not sufficient, at
least not taken individually. The digital revolution overtakes national boundaries; the
constitutional questions of the digital society involve a multiplicity of jurisdictions. Hence, the
need of theorising a composite solution: a multilevel process of constitutionalisation that would
aim to progressively instil the key values and principles of contemporary constitutionalism in
the digital environment.'? The constitutional response to the challenges of the digital revolution
is thus not unitary, but intrinsically plural and fragmented. We not only observe traditional
constitutional instruments, such as national constitutions, laws with constitutional value,
judicial decisions at national and supranational level. Non-legally binding Internet bills of
rights promoted by civil society actors, terms of services of private technology companies,
decisions of quasi-jurisdictional private adjudicating bodies equally emerge as constitutional
counteractions. '

By adopting a holistic, socio-legal approach, we understand that all these instruments play a
function from a constitutional perspective: they are all contributing to shape constitutional
norms for the digital society. This process does not merely consist in a normative transplant of
constitutional principles. It is a gradual translation, adaptation, what in Teubnerian terms we
could call ‘generalisation and respecification’ of core principles of contemporary
constitutionalism.!> All normative inputs count, regardless of their legal value. They are all part
of the same normative conversation. We observe an ongoing cross-fertilisation; there is a
constant mutual compensation and stimulation among normative instruments, as if they were

‘communicating vessels’.!

I1I. A tool to detect constitutional anaemia

Especially the emergence of Internet bills of rights, non-legally binding declarations on digital
rights and principles, has not to be underestimated. From a socio-legal perspective, these
documents play a constitutional function. They adopt a constitutional tone to access the
normative conversation on which rights and principles we should enshrine to face the
challenges of the digital revolution. They can address specific issues or represent distinct
standpoints.!” Despite their lack of legal force, these instruments represent an alarm sign for
the constitutional ecosystem, helping to diagnose risks of ‘constitutional anaemia’.'® As they
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are not the result of institutionalised processes, these documents are freer to innovate. In this
way, they highlight areas of constitutional law that are in need of intervention and propose
more tailored norms and principles.

Adopting a holistic, socio-legal approach allows to study these normative sources in
conjunction with more traditional ones. This means investigating the constitutional questions
of the digital society in a functional way, going beyond the formal nature of norms and looking
at what they can achieve in practice. Indeed, the conundrum of future digital constitutionalism
research not only lies in how to translate contemporary constitutionalism in a way that can
effectively address the challenges of the digital revolution, but also in understanding which
mix of normative instruments can successfully achieve this objective.



