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ABSTRACT

This doctoral thesis aims to study the legal system of the European Union (EU) with a focus on

the EU's responsibility in asylum policy in relation to the principle of non-refoulement.

The principle of non-refoulement, as widely recognised as an absolute norm, prohibits the transfer
of people to countries considered unsafe. However, its correct application in the EU seems to be
circumvented by the principle of mutual trust and the concept of safe country. Therefore, this
research, by analysing legal texts, case law and policy documents, critically examines how these

two concepts attempt and sometimes succeed in circumventing the principle of non-refoulement.

The examination conducted shows a considerable discrepancy between the theoretical construct
of the non-refoulement principle and its application in practice within EU Member States. Mutual
trust often results in infringements of the rights of asylum seekers when they are transferred from
one EU country to another, and at the same time, the safe country concept, which is open to
political interpretation, also most frequently leads to these infringements.

This thesis, by illustrating the practical difficulties of protecting the principle of non-refoulement

and how some policy choices are not in line with the EU's human rights obligations, contributes
to the debate in the EU on asylum and refugees.
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INTRODUCTION

This research aims to conduct a detailed examination of the EU legal framework, with a focus on
the principle of non-refoulement and its complex interactions with EU asylum and refugee
policies. Central to this study are the dynamics between the principles of mutual trust and the safe
country concept and their impact on the application of non-refoulement. In fact, the principle of
non-refoulement, considered a cornerstone of international refugee law, prohibits the return of
individuals to areas where their life or freedom may be at risk. However, due to the complexity of
the EU's legal and political context, this fundamental right is often subject to different
interpretations and challenges, especially when it interacts with the principles of mutual trust and
a safe country.

The primary objective of this research is to critically assess how the safe country concept and the
principle of mutual trust, as implemented in the EU, may undermine the correct application of the
principle of non-refoulement.

To achieve this aim, the research explores the different processes through which the principle of
non-refoulement can be limited or circumvented in practice. In particular, it analyses the
relationship between the principle of non-refoulement and the concepts of mutual trust and safe
country, and how these two mechanisms challenge its application and, arguably, its absolute
nature. Indeed, despite the theoretical absoluteness of non-refoulement, its practical application
within the EU shows limitations that manifest themselves through the strategic use of mutual trust
and safe country concepts. These mechanisms are often applied in such a way as to shift
responsibility or reduce control, thus creating legal and practical obstacles to the protection of
asylum seekers.

This study thus lays the groundwork for a comprehensive exploration of the challenges faced in
safeguarding the rights of refugees and asylum seekers within the complex legal and policy
framework of the EU. It contributes to the academic discourse by examining the interplay between
legal norms and institutional practices, highlighting the gap between formal legal protections and
their actual implementation. Moreover, this study seeks to provide further insight into existing
studies by analysing the principle of non-refoulement in light of contemporary developments in
EU asylum governance and offering a critical perspective on legal techniques used to manage,

divert or limit protection responsibilities.



Furthermore, it should be pointed out that key legal concepts such as ‘undermining’,
‘circumvention’ and ‘violation’, which are often mentioned, are not interchangeable. In fact,
undermining refers to situations in which the effectiveness of the principle is weakened in practice.
Circumvention refers to structural or procedural strategies that allow states or institutions to avoid
applying the principle without necessarily violating it. Violation, on the other hand, indicates a
direct breach of the legal obligation. These distinctions are developed in this thesis to provide a
structured framework for analyzing how EU mechanisms operate in relation to non-refoulement
and for assessing their legal implications.

The research is divided into four chapters. The first one begins with an in-depth analysis of the
legal framework pertaining to the rights of refugees and asylum seekers within the EU. Beginning
with the historical development of the 1951 Refugee Convention and ending with the Common
European Asylum System (CEAS) and its latest updates, this chapter lays the groundwork for a
more in-depth investigation of how these systems interact and, on some occasions, conflict,
particularly in the context of non-refoulement.

The second chapter then focuses on the principle of non-refoulement, analysing its evolution and
confirming its status as an absolute principle in the EU legal and political context. This part of the
research aims to examine the theoretical and practical boundaries of non-refoulement, highlighting
the challenges and opening the door to the next chapters where its violations introduced by the
concepts of mutual trust and safe country are analysed.

The third chapter thus turns to the evolution and concept of mutual trust within the EU framework.
Originally used in commercial interactions, mutual trust has evolved to become a central element
in the Area of Freedom, Security and Justice (AFSJ), significantly influencing criminal and asylum
procedures. This chapter therefore aims to critically assess the impact of mutual trust on asylum
policies, focusing on its interaction and violation of the principle of non-refoulement.

The final chapter examines the safe country concept and how it is strategically used within the EU
asylum and refugee policy framework. The study focuses on the concepts of European safe
country, safe third country and safe country of origin, assessing the potential implications for
human rights and in particular the correct application of the principle of non-refoulement.

This research adopts a doctrinal legal method, supported by the analysis of EU and international

legal sources. The method focuses on the careful reading and interpretation of legislative texts,



case law and policy documents in order to clarify how legal norms are constructed, applied and
challenged in practice. This approach allows for a structured examination of the principle of non-
refoulement within a multilevel legal framework, where the interplay between EU law and
international obligations is central. The thesis is based on instruments such as the CEAS, the EU
Charter of Fundamental Rights, the 1951 Refugee Convention, the European Convention on
Human Rights (ECHR) and the relevant jurisprudence of regional courts and UN bodies. The
decision to consider both European and international legal sources reflects the complex nature of
asylum governance in Europe, where national implementation is influenced by overlapping legal
regimes. The doctrinal method is therefore particularly suited to explore how legal reasoning,
procedural rules and institutional presumptions affect the practical provision of refugee protection.
The analysis also draws on and responds to a substantial body of legal scholars.

For instance, Christine Janssens explored the basis of mutual trust in EU law,* while authors such
as Cathryn Costello,? Vincent Chetail, Philippe De Bruycker and Francesco Maiani examined the
legal architecture of the CEAS and its implications for human rights. Also, contributions by Guy
S. Goodwin-Gill on the principle of non-refoulement remain fundamental.* Other scholars such as
Evelien Brouwer, Hemme Battjes and Giulia Vicini have explored how judicial interpretation of
mutual trust can erode fundamental rights protections.® Vicini's argument that the Court of Justice
has developed a different version of the principle of non-refoulement that has adapted to the
European legal framework provides a fundamental basis for understanding how legal standards
change according to context.® In relation to the safe country concept, the work of Natalia
Gierowska and Matthew Hunt has identified the risks of politically oriented designations and the

marginalisation of individual assessments.” Nevertheless, while much of this literature offers in-

1 Christine Janssens, The Principle of Mutual Recognition in EU Law, (2013) Oxford University Press.

2 Cathryn Costello, The Human Rights of Migrants and Refugees in European Law, (2015) Oxford University Press.
3 Vincent Chetail, Philippe De Bruycker and Francesco Maiani, Reforming the Common European Asylum System:
The New European Refugee Law, (2016) Human Rights and Humanitarian Law E-Books Online.

4 Guy S Goodwin-Gill, Jane McAdam and Emma Dunlop, The Refugee in International Law (4th edn, Oxford
University Press 2021)

5 Evelien Brouwer, Hemme Battjes, The Dublin Regulation and Mutual Trust: Judicial Coherence in EU Asylum Law?
(2015) Review European Administrative Law, 8(2).

6 Giulia Vicini, The Dublin Regulation Between Strashourg and Luxembourg: Reshaping Non-Refoulement in the
Name of Mutual Trust?, (2015) European Journal of Legal Studies, 8(2).

" Natalia Gierowska, Why Does No Common European List on Safe Country of Origin Exist Despite Numerous
Efforts Aimed at the Harmonisation of European Asylum Policy?, Journal of International Migration and Integration,
(2022) 23:2031-2046; Matthew Hunt, The Safe Country of Origin Concept in European Asylum Law: Past, Present
and Future, International Journal of Refugee Law, (2014), Vol. 26, No. 4, 500-535.
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depth legal analysis of individual mechanisms, relatively little attention has been paid to their
combined legal effect and how their interaction shapes access to protection in practice.

Despite considerable academic work on both the safe country concept and the principle of mutual
trust, there remains a significant gap in the literature concerning their combined functioning within
the EU asylum system. As mentioned, scholars such as Cathryn Costello, Vincent Chetail and
Philippe De Bruycker have critically examined these mechanisms individually, particularly in
relation to their human rights implications. This thesis builds on these analyses, agreeing with the
scholars' assessments of the challenges posed by both safe country practices and mutual trust.
However, the focus is not on each mechanism in isolation, but on how their interaction can
undermine the principle of non-refoulement, which is often described as an absolute guarantee.
The originality of this research lies in bringing these two areas together, examining how their
combined application affects the practical implementation of the principle of non-refoulement
within the EU asylum system. In doing so, this study situates itself within existing doctrinal and
theoretical debates, while contributing to a more integrated critique that highlights how these
mechanisms collectively shape accessibility to protection.

Beyond the EU legal framework, the thesis acknowledges the structural limitations of the
international legal system. Unlike human rights treaties, which are supported by quasi-judicial
bodies such as the Human Rights Committee or the Committee against Torture, the 1951 Refugee
Convention lacks an institutional mechanism to assess states' compliance or to authoritatively
interpret the treaty.® This absence has led some scholars to propose a more prominent role for the
International Court of Justice, notably through the Convention's arbitration clause or its advisory
jurisdiction.® Although this thesis does not explore this possibility in detail, it recognises the
implications of this accountability gap and the growing importance of regional systems such as the
EU in upholding fundamental principles of refugee law.

The legal and political context of this research makes its contribution particularly urgent. The
adoption of the New Pact on Migration and Asylum in April 2024, after years of negotiations,

represents a significant change in EU asylum policy. Although the Pact aims to harmonise

8 James C Hathaway, 'The Architecture of the UN Refugee Convention and Protocol' in Cathryn Costello, Michelle
Foster and Jane McAdam (eds), The Oxford Handbook of International Refugee Law (Oxford University Press 2021).
9 Anthony M. North and Joyce Chia, Towards Convergence in the Interpretation of the Refugee Convention: A
Proposal for the Establishment of an International Judicial Commission for Refugees' in James C. Simeon (ed), The
UNHCR and the Supervision of International Refugee Law (Cambridge University Press 2013).
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procedures and strengthen solidarity among member states, critics argue that it could further erode
asylum standards, in particular through accelerated border procedures and increased use of
detention. Concerns have been raised about the potential risk that these measures could undermine
the principle of non-refoulement and the rights of asylum seekers.!® At the same time, the EU's
continued use of externalisation strategies, such as agreements with third countries to manage
migration flows, has been criticised as transferring responsibilities and potentially exposing
individuals to rights violations.!* Reports by NGOs and international organisations have
documented widespread rejections at EU borders, indicating a systemic disregard for procedural
safeguards and international obligations.'? These developments underline the profound challenges
facing the EU asylum system and highlight the need for a critical analysis of current policies and
practices.

At the same time, recent case law and institutional responses continue to test the limits of mutual
trust and the safe country doctrine. Against this perspective, the thesis offers a reflection on how
legal mechanisms can be used to shape, and in some cases restrict, the scope of basic guarantees
of protection. The analysis aims not only to clarify the legal dimensions of these developments but
also to support approaches to asylum governance to ensure that they remain consistent with

international and EU legal obligations.

10 European Commission, Communication from the Commission to the European Parliament, the Council, the
European Economic and Social Committee and the Committee of the Regions, ‘A New Pact on Migration and Asylum’
COM (2020) 609 final.

1 Violeta Moreno-Lax, ‘Crisis as (Asylum) Governance: The Evolving Normalisation of Non-Entrée at the EU
External Borders’ (2024) 9(1) European Papers 179.

12 European Council on Refugees and Exiles (ECRE), Pushbacks at Europe's Borders: A Report on Practices and
Responses (Report, 2024); UNHCR, Regional Overview of Pushback Practices in Europe (Report, 2024).
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CHAPTER 1
LEGAL TEXTS

1.1.Introduction

This chapter aims to explore in detail the complex legal framework that defines and regulates the
rights of refugees and asylum seekers within the European Union. The doctrinal method adopted
consists of a critical analysis of legal texts, case law and policy documents to clarify how the
principle of non-refoulement is constructed and applied within the EU legal systems. Although the
focus of the analysis is based on EU law, the thesis also incorporates international legal sources
and soft law instruments, where relevant, in order to provide a comparative framework and verify
the consistency of EU practices with international standards. The choice to focus mainly on EU
law arises from the central role the EU plays in shaping asylum policy in the region. However,
references to international law, including the 1951 Refugee Convention, General Comments and
decisions of UN treaty bodies, are justified by their interpretative value and influence on the
evolution of regional standards.

In order to maintain a consistent analytical framework, this thesis limits its analysis to legal
instruments and case law available until November 2024. Where more recent reforms or pending
judgments are not analysed in detail, their exclusion is indicated and justified in the relevant
sections. The chapter does not include a detailed analysis of national jurisprudence, as the thesis
focuses mainly on EU legal mechanisms and on international ones. However, references to
national jurisprudence may be included where illustrative. Issues of extraterritorial jurisdiction are
briefly mentioned in this chapter and will be explored in more detail in Chapter 2, in line with the
broader structure of the thesis.

In particular, by analysing the interplay between the principle of non-refoulement, the concept of
mutual trust and the notion of safe countries, this chapter lays the groundwork for a broader critical
examination of how legal techniques can be used not only to enforce, but also to circumvent and
undermine basic standards of protection.

This chapter sets out the basic legal framework of the thesis, providing an overview of the
instruments and principles governing refugee and asylum law at both the international and EU

levels. It examines the 1951 Refugee Convention and its 1967 Protocol, the European Convention



on Human Rights (ECHR), the Charter of Fundamental Rights of the European Union (EU
Charter) and the Common European Asylum System. These instruments interact in a complex and
sometimes conflicting way, particularly with regard to the interpretation and implementation of
the principle of non-refoulement.

The aim of the chapter is not simply to describe these legal sources, but to explore how EU asylum
law has evolved in ways that might enable, undermine or circumvent the correct application of the
principle of non-refoulement. This includes an analysis of both EU and international legal material,
as the principle of non-refoulement derives from multiple legal traditions and has been interpreted
in different ways by various courts and monitoring bodies.

The chapter begins with an analysis of the origins and evolution of the 1951 Refugee Convention
and its key provisions, including the criteria for refugee status, exclusion and cessation clauses,
and fundamental principles such as protection against refoulement and non-punishment of illegal
entry. It then analyses how this international framework intersects with the protection of human
rights enshrined in the ECHR and the EU Charter, and then moves on to the structure and
functioning of the CEAS and its main elements.

Through this analysis, the chapter highlights the legal and structural differences between
obligations under international refugee law and those under EU law. This sets the stage for the
following chapters, in which these differences will be analysed in the EU context in relation to
how mutual trust and the safe country concept may affect the interpretation and implementation of

the principle of non-refoulement.

1.2.Detecting the Mysteries of the Refugee Convention

Conflicts, violence and persecutions we witness today cause the displacement of millions of
people. Such movement, however, is not a recent phenomenon, over the centuries persons were
forced to leave their countries. The international community, nevertheless, began to pay attention

in international legal terms to the refugee problem only at the beginning of the twentieth century.*®

13 Handbook on Procedures and Criteria for Determining Refugee Status under the 1951 Convention and the 1967
Protocol relating to the Status of Refugees, HCR/IP/4/Eng/REV.1Reedited, Geneva, January 1992, UNHCR 1979,
para 1.



In that period, several wars led four dynastic Empires into ruin and the creation of new states
forced millions of people to flee their countries in search of protection.'*

A concerted international response came in 1921 when the International Committee of the Red
Cross asked the Council of the League of Nations to support refugees left without legal protections.
This request led to the appointment of Dr. Fridtjof Nansen as High Commissioner for Refugees, a
role created to address European refugee issues.’ In addition, entities such as the Nansen
International Refugee Office, the Office of the League of Nations High Commissioner for
Refugees, and the Intergovernmental Committee on Refugees were born under the League.® In
the early 1930s, however, the refugee situation did not stabilise. The 1926 and 1928 Arrangement
relating to the Refugee's Legal Status failed to stem the rise of anti-alien feelings and the increase
of economic and political instability led states to adopt policies only in favour of their citizens.!’
In order to mitigate such sentiments that were spreading in Europe, the League of Nations proposed
a new convention that would help to stabilise the situation of refugees,'® and at the 1933
Intergovernmental Conference, the Convention relating to the international Status of Refugees was
adopted,*® marking it the first multilateral treaty offering refugees legal protection.?°

However, the exponential rise of Jews fleeing Nazi Germany highlighted its limitations and further
attempts to strengthen it were then abandoned with the outbreak of the Second World War.?
Following the atrocities of the war, in 1950 a Conference of Plenipotentiaries of the United Nations
was held in Geneva and the Convention relating to the Status of Refugees (Refugee Convention)
was adopted on 28 July 1951.

The Convention, which entered into force on 21 April 1954, had temporal and territorial
limitations, it applied only to persons who had become refugees as a result of events occurring in

Europe before 1951.22 These limitations deriving from the desire of states not to assume unforeseen

14 See for example the Balkan Wars (1912-1913), World War 1 (1914-1918), the Soviet Revolution (1917), the wars
in the Caucasus (1918-1921), and the Greco-Turkish War (1919-1922).

15 Fridtjof Nansen was a Norwegian diplomat who worked for displaced people in the early twentieth-century conflicts.
16 Gilbert Jaeger, On the History of the International Protection of Refugees (2001) International review of the Red
Cross, Vol.83, No. 843, Geneva, page 729.

17 Peter Fitzmaurice, Anniversary of the forgotten Convention: The 1933 Refugee Convention and the search for
protection between the world wars, Legal Aid Board.

18 1bid.

19 Convention Relating to the International Status of Refugees, adopted the 28 October 1933 and entered into force
the 13 June 1935.

20 peter Fitzmaurice (No 17).

2L |bid.

22 See Article 1 of the Convention relating to the Status of Refugees.
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obligations did not raise any specific problem when the Convention was adopted, since at that time
such a document practically extended to all known groups of refugees.?® After 1951 however, new
conflicts in Africa generated a new wave of refugees. Hundreds of thousands of people fled from
political conflicts in Rwanda and Burundi in the 1960s but due to the limitations of the Convention,
those persons could not be recognized as refugees. To cope with these new emergencies, the
international community felt the need to extend the provisions of the Convention to new refugees.?*
As a result, the Protocol relating to the Status of Refugees (1967 Protocol) was prepared and, after
consideration by the General Assembly of the United Nations, it entered into force on 4 October
1967.%

Although the Protocol has removed the time and geographical limits set out in Article 1 of the
Convention, it is considered an independent instrument and its accession is not limited to States
party to the Convention.?® As a matter of fact, there are states like the USA which are signatories
to the Protocol but not to the Refugee Convention and vice versa.?’ Nevertheless, even though
some states have only signed the Protocol, this text obliges them to comply with the provisions of
the Convention. In this regard, Article 1 of the protocol states: “The States Parties to the present
Protocol undertake to apply articles 2 to 34 inclusive of the Convention to refugees as hereinafter
defined.”

With 145 States Parties to the Convention and 146 to the Protocol, 28 these documents, under the
stewardship of the United Nations High Commissioner for Refugees (UNHCR), serve as the
cornerstones of contemporary international refugee protection.®

Although the 46 articles of the Convention outline a protective framework, many principles are
stated only in general terms and thus remain undefined.® In this regard, it is possible to consider

the foundational documents and dialogues that shaped the Convention's drafting process, which in

2 UN High Commissioner for Refugees (UNHCR), Proposed measures to extend the personal scope of the
Convention relating to the Status of Refugees of 28 July 1951 (Submitted by the High Commissioner in accordance
with paragraph 5 (b) of General Assembly Resolution 1166 (XII) of 26 November 1957), 12 October
1966, A/AC.96/346, para 2.

24 Handbook (n 10) 8.

% |bid.

2 |bid.

27 In this regard, see respectively the signatories of the Convention and the Protocol.

28 UN High Commissioner for Refugees (UNHCR), States Parties to the 1951 Convention relating to the Status of
Refugees and the 1967 Protocol.

29 UN High Commissioner for Refugees (UNHCR), “The 1951 Convention relating to the Status of Refugees and its
1967 Protocol”, 2011, page 2.

%0 See for instance Article 1, para 2 which does not include the definition of persecution.
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fact offer interesting insights into those unspecified principles. Specifically, a close examination
of the travaux préparatoires highlights the awareness shown by states regarding the limitations and
challenges included in the concepts of refugee and asylum at the time.3! Indeed, an examination
of these materials provides a clearer understanding of the intentions and considerations states had.
This framework can offer insight into the delicate balance between humanitarian protection and
state obligations that also occur today. In addition, to resolve ambiguities left by the Convention,
UNHCR has over time disseminated non-binding manuals and guidelines in order to assist state
parties. These interpretive manuals were thus designed to provide greater clarity on the
Convention's provisions, and have aided the application of those norms, their enforcement and
interpretation in the complex and evolving landscape of refugee protection.

For the purposes of this thesis, as stated above, legal instruments, case law and academic
commentary are considered until November 2024. Where more recent proposals are excluded, the

choice is deliberate and based on their limited practical impact at the time of writing.

1.2.1. Criteria for the determination of refugee status — Inclusion Clauses

The Refugee Convention and the 1967 Protocol are based on Article 14 of the 1948 Universal
Declaration of Human Rights, which recognizes the right of persons to seek asylum from
persecution in other countries.3? However, in order to obtain such rights a person must be firstly
considered as a refugee. In this regard, paragraph 28 of Handbook on Procedures and Criteria for
Determining Refugee Status under the 1951 Convention and the 1967 Protocol relating to the
Status of Refugees (Refugee Handbook) reads: “A person is a refugee within the meaning of the
1951 Convention as soon as he fulfils the criteria contained in the definition. This would
necessarily occur prior to the time at which refugee status is formally determined. Recognition of
refugee status does not therefore make him a refugee but declares him to be one. He does not
become a refugee because of recognition, but is recognized because he is a refugee .

In essence, the Refugee Convention delineates the circumstances under which individuals are
accorded refugee protection. More specifically, Article 1, paragraph 2 of the Convention defines

a refugee as a person who: “[o]wing to well-founded fear of being persecuted for reasons of race,

31 The Refugee Convention, 1951: The Travaux préparatoires analysed with a Commentary by Dr. Paul Weis.
32 See Article 14 para 1 of the Universal Declaration of Human Rights
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religion, nationality, membership of a particular social group or political opinion, is outside the
country of his nationality and is unable or, owing to such fear, is unwilling to avail himself of the
protection of that country; or who, not having a nationality and being outside the country of his
former habitual residence as a result of such events, is unable or, owing to such fear, is unwilling
to return to it”.

The specific criteria that an individual must fulfil to be considered a refugee are referred to as

inclusion clauses.

1.2.2. Well-founded fear of being persecuted

The first clause considered by this paragraph is the “well-founded fear of being persecuted”, which
can be considered as the main factor concerning the determination of refugee status.?

The term "fear" refers to the existence of a fear of persecution in the mind of the refugee. 3 The
phrase "well-founded", as an objective element, means that it is not only a person's state of mind
that determines the refugee status. As indicated by Guy S. Goodwin-Gill, there must be sufficient
facts to justify the conclusion that the asylum seeker would face a real risk of being subjected to
persecution if he or she returned to the country of origin.® The term "well-founded fear" therefore,
contains both an objective and a subjective component and, as suggested by the United States
Supreme Court in the I1.N.S. v. Cardoza-Fonseca case, by interpreting the Refugee Convention, if
well-founded fear exists both elements must be considered.®

The term "persecution™ is not defined in the Refugee Convention. Its definition however can be

indirectly traced to Articles 31 and 33 thereof, which refer to threats to life or freedom. ¥’

33 UN High Commissioner for Refugees (UNHCR), The Refugee Convention, 1951: The Travaux préparatoires
analysed with a Commentary by Dr. Paul Weis, 1990, page 7.

3 Rajudeen, Zahirdeen v. M.E.l. (F.C.A., no. A-1779-83), Heald, Hugessen, Stone (concurring), July 4,
1984. Reported: Rajudeen v. Canada (Minister of Employment and Immigration) (1984), 55 N.R. 129 (F.C.A)), at
134.

% Guy S. Goodwin-Gill, “Entry and Exclusion of Refugees: The Obligations of States and the Protection Function of
the Office of the United Nations High Commissioner for Refugees.” (1982) Michigan Yearbook of International Legal
Studies, page 299.

3 Immigration and Naturalization Service v. Cardoza-Fonseca, 480 U.S. 421; 107 S. Ct. 1207, United States Supreme
Court, 9 March 1987.

37 Richard Plender, International Migration Law, (second rev. ed. Dordrecht, 1988), page 417 and 418.
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Globally there is no unanimous acceptance of this term, but it is commonly recognized by the
doctrine that persecution cannot correspond to any violation of human rights®® and it should be
related to the degree of severity and the nature of a violated right.* In this regard, Richard Plender
suggests that the term persecution might be linked to Article 3 of the ECHR.* Similarly, Scott
Rempell proposes a connection with Article 3 of the Convention against Torture*? and declared
that persecution should be defined as “the illegitimate infliction of sufficiently severe harm”.43
Furthermore, the term persecution cannot be confused with discrimination. A person who receives
discriminatory treatment is not necessarily a victim of persecution unless such discriminatory

measures lead to substantially prejudicial consequences for the person concerned.**

1.2.3. Grounds of persecution

Under the Refugee Convention, however persecution per se, as an element to be considered as a
refugee, is not enough. There must be a causal link between the well-founded fear of persecution
and one of the five grounds mentioned in Article 1 paragraph 2 (i.e. race, religion, nationality,
membership of a particular social group and political opinion).

The term "race", as indicated in the Refugee Handbook, should include all kinds of ethnic groups
that are referred to as races in common usage.*® In this regard, scholars linked such definition with
a particular population, geographic distribution and a social and political construct.*®

There is no universally accepted definition of ‘religion’. The Refugee Convention and other
international instruments have avoided defining such a complex term. This may be due to the fact
that such a delimitation would risk going against the principle of religious freedom and

marginalizing minorities. Nevertheless, certain guidelines on what freedom of religion is can be

38 Handbook (n 13) 51.

39 See for example Gregor Noll, Asylum Claims and the Translation of Culture into Politics, 41 Texas International
Law Journal (2006) 491-501; Fatma E. Marouf and Deborah Anker, Socioeconomic Rights and Refugee Status:
Deepening the Dialogue Between Human Rights and Refugee Law (2009)103 American Journal of International Law,
784.

40 Guy S Goodwin-Gill, Jane McAdam and Emma Dunlop, The Refugee in International Law (4th edn, Oxford
University Press 2021) 133; Hathaway, page 109.

41 Richard Plender, (n 37).

42 Both Article 3 refer to torture, inhuman and degrading treatment.

43 Scott Rempell, Defining Persecution (2013) Utah Law review, page 343.

44 Handbook (n 13) 54.

%5 |bid, para 68.

46 Hoffman Sharona, "Is There A Place for Race As a Legal Concept" (2004) Faculty Publications. 227, page 1096.
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found in Article 18 of the Universal Declaration of Human Rights (UDHR)* and the International
Covenant on Civil and Political Rights (ICCPR).*® Both Articles include the rights to change
religion, to manifest it in public or in private, to teach it and to practice it. In the European context,
an analogous direction is reflected in Article 10 of the EU Charter®® and in Article 9 of the ECHR.*®
The term "nationality” does not only include citizens.>! In fact, it could be difficult to understand
how a citizen of a country can be persecuted by his own government because of his nationality.>?
In this respect, the Refugee Handbook refers also to membership of an ethnic or linguistic group.®
At this point, it can be noted that this term may be closely linked to the notion of race. Indeed, at
the national level, the United States Court of Appeals in the Baballah v. Ashcroft case pointed out
that ethnicity is a category between and within race and nationality grounds.>*

The notion of nationality, under the Refugee Convention, also includes stateless persons since such
individuals have been persecuted by reason of their status as foreigners.>®

Similar to the other grounds, the refugee Convention does not offer a definition of “particular
social group”, nor includes a list of social groups.®® According to the Refugee Handbook, such a
term must be interpreted in a way that should evolve with the changing of society.®’ In this regard,
two approaches at the national level have influenced its definitions; the so-called “ejusdem
generis” and the “social perception”.

The last ground of persecution, as indicated in the Refugee Convention is to hold a political
opinion. It is commonly accepted that the term "political opinion™ does not only include people
involved in political parties, with party memberships or political roles but also those at risk from

political forces within their country.®

47 See Article 18 of the Universal Declaration of Human Rights.

48 See Article 18 of the International Covenant on Civil and Political Rights.

49 See Article 10 para 1 of the Charter of Fundamental Rights of the European Union.

%0 See Article 9, para 1 of the European Convention on Human Rights.

51 Handbook (n 13) 74.

52 James C. Hathaway and Michelle Foster, The Law of Refugee Status (2014) Cambridge University Press, page 397.
%3 Handbook (n 13) 74.

54 Baballah v. Ashcroft, 335 F.3d 981 (USCA, 9th Cir., Jul. 11, 2003), para 10.

%5 Atle Grahl-Madsen, The Status of Refugees in International Law (Vol. I, 1966), at 21718, in James C. Hathaway
and Michelle Foster, The Law of Refugee Status (2014) Cambridge University Press, page 397.

% UN High Commissioner for Refugees (UNHCR), Guidelines on International Protection: “Membership of a
particular social group” within the context of Article 14(2) of the 1951 Convention and/or its 1967 Protocol relating
to the Status of Refugees, para 1 and 3.

57 Ibid, para 3.

%8 James C. Hathaway and Michelle Foster, (n 52) 405.
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1.2.4. Being outside the country of nationality

The other inclusion clause, under the Refugee Convention, is that a person must be outside the
country of his nationality. This means, that a person cannot be considered a refugee if he or she
asks for protection in his or her own country. The Refugee Handbook points out that there are no
exceptions to this rule.*®

As a form of support, there is the fact that it is not possible to obtain asylum protection in embassies
or consulates, since these structures cannot be considered as a full part of the territory of their
nation.®® In the European context, confirmation of such rule comes from the Court of Justice, which
in the X and X case stated that EU Member States can examine any application made on the
territory, at the border or in the transit zones, but not in diplomatic premises.®® Nevertheless,
although, the Refugee Handbook does not include exceptions, it is interesting to note that there
have been cases where States have accepted asylum applications in embassies,? as proof that such
arule is not considered absolute. In addition, the ECtHR in Hirsi Jamaa case stated that the asylum
procedure, would be applied also during military and coast guard operations on the high seas,%
hence also outside the territory of the country.

1.2.5. Unwillingness to avail of the protection of the country

An individual can also be considered a refugee if he or she is unable to enjoy the protection of the
country of origin or return to it fearing persecution. This is the last inclusion clause in the Refugee
Convention.

The concept of refugee protection is based on principles and standards established by various
international instruments and case law.%* Different is, however, when the lack of protection is used

as an inclusion clause. In this regard, it becomes hard to find a definition of lack of protection or

%9 Handbook (n 13) 88.

8 In the 1961 Vienna Convention on Diplomatic relations there is no notion of extraterritoriality but only reference to
Immunity from jurisdiction and inviolability of the premises (See Articles 30 and 31 thereof).

61 CJEU, Case C-638/16 PPU X and X EU:C:2017:173, para 49.

52 Gregor Noll, Seeking Asylum at Embassies: A Right to Entry under International Law (2005) 17 Int'l J. Refugee L.
542, page 542.

8 Hirsi Jamaa and Others v Italy App no. 27765/09, (ECtHR 23 February 2012) page 75.

8 Erika Feller, International Refugee Protection 50 Years On: The Protection Challenges of the Past, Present and
Future (2001) International Review of the Red Cross, page 582.
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even identify the level of protection that must be provided by a state, as The Refugee Convention
does not define these elements. Nevertheless, as it will be considered later, in the EU, such
definitions are included in the Qualification Directive.

Moreover, when protection is lacking due to a conflict and not for the reasons mentioned above,
the Refugee Convention does not apply. In fact, individuals who are forced to leave their country
as a result of armed conflicts are not considered refugees under the Convention.®® Other
international instruments, nonetheless, have extended the refugee definition to cover also such
people. Specifically, the 1969 OAU Convention Governing Specific Aspects of the Refugee
Problems in Africa incorporated among the inclusion clauses external aggression, occupation and
foreign domination.% Similarly, the 1984 Cartagena Declaration included foreign aggression and
internal conflicts.” At the European level, on the other hand, the definition of refugee has been
transposed without extensions. Article 2 (d) of the Qualification Directive corresponds exactly to
Acrticle 1 paragraph 2 of the Refugee Convention. This does not mean, however, that people who
escape war cannot receive protection in the EU. In fact, as will be analyzed in the last section,
according to Article 2 (f) of the Qualification Directive, although such persons are not considered

refugees, they could be entitled to subsidiary protection.®®

1.3. Criteria for the determination of refugee status — Exclusion Clauses

The above list of inclusion clauses represents the elements necessary to guarantee refugee status.
A person, therefore, cannot be considered a refugee, under the Convention, in case of the absence
of one of those factors. This does not mean, however, that if all the inclusion clauses are present,
a person is automatically considered a refugee. There are indeed cases in which, even though a
person fulfils all the conditions, he or she cannot be a refugee. These cases are all indicated in
Article 1 paragraphs (D) (E) (F) of the Refugee Convention.

8 Such people can still obtain protection under the 1949 Geneva Conventions on the Protection of War Victims. In
addition, it must be taken into account that protection or refugee status is often granted to people in this context where
in addition the conditions of refugee status are demonstrated.

% See Article 111 para 2 of the 1969 OAU Convention Governing Specific Aspects of the Refugee Problems in Africa.
67 See Conclusion No. 312 of the 1984 Cartagena Declaration.

% See Article 2 (f) of the Directive 2011/95/EU.
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The first circumstance, provided in Article 1 paragraph (D),%® concerns persons who already
receive protection or assistance from the United Nations. A clear example of this clause comes
from people who are currently under the protection of the United Nations Relief and Works
Agency for Palestine Refugees in the Near East (UNRWA).”

The UNRWA aims to protect and assist only Palestine refugees’® spread in different areas of the
Middle East, such as Lebanon, Syria, Jordan, the West Bank and the Gaza Strip.’? Therefore, as
long as a person is in those places can obtain protection from the UNRWA and not from the
Refugee Convention.”

The other exclusion clause included in Article 1 paragraph (E), refers to persons, who may be
eligible to be refugees but enjoy, in the country where they are present, equivalent or most of the
rights enjoyed by nationals.” Therefore, although they are not citizens, but have acquired such
rights, they are excluded from the protection guaranteed by the Refugee Convention.

The last exclusion clause, indicated by the Refugee Convention, concerns persons who have
committed crimes or acts of such importance that they are not considered worthy of obtaining
international protection.” Specifically, Article 1 paragraph (F) (a) considers crimes against peace,
war crimes, or crimes against humanity. Their definitions can be found in different International
Documents, such as the Nuremberg Charter and the 1998 Rome Statute of the International
Criminal Court (ICC).

Paragraph (F) (b) of the Refugee Convention provides for another exclusion clause. A person
cannot be considered a refugee, according to it, if he or she has committed a serious non-political
crime outside the country in which international protection is sought and before his or her
admission. It seems that the Refugee Convention specified the term "non-political” because a

crime of a political nature could fall within acts of persecution for political opinions.®

% See Article 1(D) of the Convention relating to the Status of Refugees.

0 The UNRWA was established by the UN General Assembly Resolution No 302 (1V) of 8 December 1949.

"1 The term "Palestine refugee" applies to people whose usual place of residence was Palestine between 1946 and
1948, and who were forced to flee following the Arab-Israeli conflict of 1948. This term was later extended to also
include those who, as a result of the 1967 Arab-Israeli conflict, were displaced from the Palestinian territory occupied
by Israel.

2 European Asylum Support Office, Exclusion: Articles 12 and 17 Qualification Directive (2011/95/EU), A Judicial
Analysis, page 13.

3 Handbook and Guideline on Procedures and Criteria for Determining Refugee Status, under the 1951 Convention
and the 1967 Protocol relating to the Status of Refugees, Geneva 2011, para 143.

4 See Article 1(e) of the Convention relating to the Status of Refugees.

5 See Article 1(F) of the Convention relating to the Status of Refugees.

76 See Article 1, para (a) (1) of the Refugee Convention (persecution on the ground of holding political opinions).
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Particularly difficult could be giving a definition of "crime" as, considering the background of
diverse legal systems, this term may vary from legislation to legislation.”” In this regard, as
indicated by the European Asylum Support Office, it would be reasonable to apply international
standards.”® An example of this approach emerges from the Dutch Council of State, where it had
to be established whether female genital mutilation in Sierra Leone should be considered a serious
non-political crime. The Dutch Council of State referred to international standards and
consequently, although in Sierra Leone this practice was not a crime, it was nonetheless considered
a violation of human rights and therefore fell under the exclusion clauses.”

The last exclusion clause indicated in Article 1 (F) (c) refers to acts contrary to the purposes and
principles of the United Nations.®® The definition of such purposes and principles can be found in
the Preamble and in Articles 1 and 2 of the Charter of the United Nations. This paragraph, even
though it does not introduce anything new compared to the others above mentioned, has been
inserted with the aim of including other aspects that may not be covered in the previous exclusion
clauses.®

Although the exclusion clauses are rooted in the Refugee Convention, as will be seen in the
following sections, their application in EU asylum law is further guided by the Qualification
Directive, which reflects and refines these grounds by incorporating definitions from international

law into EU law.

1.4. Criteria for the determination of refugee status — Cessation Clauses

The Refugee Convention does not only indicate when a person can or cannot be a refugee. Its
Article 1 considers also cases in which a person, who had already obtained protection, ceases to
be a refugee. These are the so-called cessation clauses which, illustrated in paragraph (C)®, are

mainly based on the fact that such persons no longer need international protection.®

" Handbook (n 13) 155.

8 European Asylum Support Office, Exclusion: Articles 12 and 17 Qualification Directive (2011/95/EU), A Judicial
Analysis, page 23.

9 X v. the Dutch Minister for Immigration and Asylum and his successor the State Secretary for Security and Justice,
201208875/1/V1, Netherlands, The Council of State (Raad van State), 10 February 2014, para 2.4.

8 See Article 1(F) © of the Convention relating to the Status of Refugees.

81 Handbook (n 13) 162.

82 See Article 1(C) of the Convention relating to the Status of Refugees.

8 Handbook (n 13) 111.
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The paragraph included six different clauses and as indicated by the UNHCR in its guidelines,
they must be interpreted restrictively, in the sense that no other cessation clauses are allowed or
recognized beyond those mentioned.®*

The first four conditions reflect a change in the refugee’s mind and are based on his or her
willingness to return permanently or to re-avail the protection of his or her country. Also, here the
Refugee Handbook is very clear in its interpretation. In order for such clauses to occur, there must
be voluntariness and intention.® In other words, a refugee cannot be forced against his or her will
and the protection must actually be obtained.8®

The last two clauses, on the contrary, do not reflect the refugee’s mind but are based on the fact
that international protection is no longer necessary following changes in the country of origin. This
means that even though a refugee continues to refuse to avail him or herself of the protection of
the country of origin, the Refugee Convention will cease to apply. However, considering the
sensitivity of the matter, these changes must be concrete and fundamental such as to remove the
basis of the fear of persecution.®’

Such a rule, however, does not have an absolute character. There could be cases where a refugee
continues to be protected by the Convention, even though the country of origin substantially
changed. In fact, in case a refugee has suffered atrocious forms of persecution, he or she cannot be
expected to return to that country.®® In order to understand whether or not the circumstances are
concretely changed, in 1992 the UNHCR’s Executive Committee established that states should
carefully assess the fundamental character of the changes in the country of origin, including the
human rights situation and the causes of persecution.®® Similarly, these principles were followed

by the Court of Justice in the Salahadin case.®

1.5. Convention Relating to the Status of Refugees — Main Principles

8 Ibid, para 116.

% |bid, para 119.

8 Ibid.

8 Ibid, para 135.

8 UN High Commissioner for Refugees (UNHCR), Guidelines on International protection: Cessation of Refugee
Status under Article 1C(5) and (6) of the 1951 Convention relating to the Status of Refugees (the “Ceased
Circumstances” Clauses), 2003, para 20.

8 UN High Commissioner for Refugees (UNHCR), Cessation of Status No. 69 (XLIII) - 1992, 9 October 1992, No.
69 (XLIII) — 1992.

% Joined cases C-175/08, C-176/08, C-178/08 and C-179/08, Salahadin Abdulla and Others [2009] ECR 1-1493, para
70.
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The Refugee Convention, as previously explored, is accurate in indicating when a person can be
or is not considered a refugee. However, the Convention is not limited only to these conditions,
the text outlines other fundamental principles, designed to guarantee the protection of refugees and
asylum seekers. For instance, a key principle of the Refugee Convention articulated in Article 31,
is the non-penalization of refugees for illegal entry. Despite this provision, it is commonly known
that asylum seekers are placed in detention facilities in the European Union, North America and
Australia, due to their illegal entry, reflecting a discrepancy between the established principle and
its practical application.®*

Equally significant is the principle of family unity, a concept extensively recognized and upheld
by various international instruments.®? The UNHCR, in its 2001 Summary Conclusions on Family
Unity, asserted that the obligation to respect refugees' right to family unity is fundamental and
applies irrespective of a country’s status regarding the 1951 Convention.®®> The Refugee
Convention however does not explicitly include this principle among its articles. Nonetheless, the
final act of the conference that adopted the Convention recommended that Governments should
take necessary measures to ensure the unity of the refugee’s family.%*

Prominent among these principles is the cornerstone of refugee protection: the principle of non-
refoulement. Its importance is evident from the fact that it has been defined in several international
documents, both at the universal and regional levels. *® Its position in the international legal system
is further emphasized by the fact it is also considered to be a norm of international customary
law.% The principle of non-refoulement, under the Refugee Convention, protects refugees against
return to places of persecution. In other words, contracting states cannot expel a refugee if there is
arisk that such a person may run a risk of being persecuted.®” Nevertheless, under the Convention,
the principle is not absolute. Article 33, Paragraph 2 of the Convention provides an exception, by

%1 Guy S. Goodwin-Gill, Article 31 of the 1951 Convention relating to the Status of Refugees: Non-penalization,
Detention and Protection, (2003) Cambridge University Press, page 187.

92 See Avrticle 16 of the Universal Declaration of Human Rights; Articles 7 and 9 of the EU Charter and Article 8
ECHR.

% UN High Commissioner for Refugees (UNHCR), Summary Conclusions on Family Unity, 2001, para 4.

% See para B of the Final Act of the United Nations Conference of Plenipotentiaries on the Status of Refugees and
Stateless Persons.

% UN High Commissioner for Refugees (UNHCR), UNHCR Note on the Principle of Non-Refoulement, November
1997, para b.

% |bid.

9 See Article 33 para 1 of the Convention Relating to the Status of Refugees.
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establishing that if a refugee is a danger to the security of the state, where he or she is present, can
be expelled, regardless of whether or not will be persecuted.®®

Due to its central role and undeniable importance in the framework of refugee protection, the
principle of non-refoulement will be examined in detail in the following chapters, providing an in-
depth analysis of its frequent violations within the EU. This exploration aims to unravel its
complexities and how it is applied, thus offering valuable insights into how it functions in practice
and the challenges it faces in the complex legal context of refugee protection in the EU. With this
in-depth legal analysis, the chapter also aims to lay a solid foundation for further exploration by
highlighting specific cases where violations of the principle of non-refoulement occur within the
EU. This examination is therefore central to this scholarly research, as it highlights the differences
between the main international documents, the diverse nature of non-refoulement and its

precarious position within the EU legal framework.

1.6. The Cornerstone of European Human Rights: The European Convention for the

Protection of Human Rights and Fundamental Freedoms

As noted in the previous section, the Refugee Convention and the UNHCR establish very specific
rules to guarantee the protection of refugees and their families. The Convention, however, did not
provide for the creation of a special body that could enforce and ensure its rightful application.
Indeed, as indicated in Article 38, disputes between contracting states can be submitted to the
International Court of Justice.®® However, the Court notoriously does not possess any specific
competence in the field of human rights and it is appointed to the resolution of disputes arising
exclusively between States.'® This means, that individuals cannot appeal before the International
Court for the protection of rights guaranteed by the Refugee Convention.

At the European level, on the other hand, human rights are guaranteed by two specific documents:
the ECHR and the EU Charter. The correct application and interpretation of such Documents are

assured by two different Courts: the Court of Justice of the European Union and the European

% Ibid, para 2.
9 See Article 38 of the Convention relating to the Status of Refugees.
100 Statute of the International Court of Justice, Article 34: “Only states may be parties in cases before the Court.”
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Court of Human Rights, which, as it will be later analyzed, have jurisdiction to deal with

submissions from individuals.

1.6.1. Evolution and Structure of the ECHR

At the end of the Second World War, the leaders of the European countries understood that the
time had come to create something to guarantee peace in Europe and avoid, that the horrors
resulting from the war could occur again. In May 1948, over 750 delegates from civil society
members, religious and political groups gathered in The Hague for the so-called "European
Congress".2%* Among the matters under consideration, the question of human rights was of great
attention.2% It was thus decided that a common declaration of rights should have been drawn up
and, the proposal emerged was then included in the framework of the Council of Europe.®® A year
later, more than 100 parliamentarians from the twelve Member States of the Council of Europe
met in Strasbourg to draft the Human Rights Charter. Following this meeting, the Convention was
signed in Rome on 4 November 1950 and came into force on 3 September 1953.1%4

The ECHR, based on the Universal Declaration of Human Rights, is divided into three titles and
consists of 59 articles. Over the years, it has been integrated and modified by 16 additional
Protocols. The last one, which entered into force in 2018, concerns, among other things, the
possibility for the ECtHR to issue non-binding opinions.1%

In order to ensure that states observed their obligations under the Convention, the ECtHR was set
up under Article 19.1% Specifically, the system set up by the ECHR originally provided for three
control institutions: the European Commission on Human Rights*?’, the European Court of Human

Rights and the Committee of Ministers of the Council of Europe!®®, Since 1998, with the entry into

101 The Virtual Centre for Knowledge on Europe, The post-war European idea and the first European movements,
The Congress of Europe in The Hague (7 to 10 May 1948), page 1.

102 Gordon L. Weil, The Evolution of the European Convention on Human Rights (1963) The American Journal of
International Law, Vol. 57, No. 4, page 804.

103 |bid, page 805.

104 The Convention was signed by the twelve states at the time members of the Council of Europe (Belgium, Denmark,
France, Greece, Ireland, Iceland, Italy, Luxembourg, Norway, the Netherlands, the United Kingdom, Sweden,
Turkey).

105 protocol No. 16 to the Convention for the Protection of Human Rights and Fundamental Freedoms.

106 See Article 19 of the European Convention on Human Rights.

107 Established in 1954 with the function of filtering the activity of the Court.

108 The Committee of Ministers is the Council of Europe’s statutory decision-making body. Its role and functions are
defined in Chapter IV of the Statute.
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force of Protocol 11, the Convention has been reformed through the merger of the Commission
and the Court into a single permanent Court,'® which is composed today of 47 judges, one for
each state member of the Council of Europe.

In addition to disputes between states, the Court, as mentioned above, can also be appealed by
individuals. In particular, Article 34 ECHR allows application from any person, nongovernmental
organisation or group of individuals who are subject to the jurisdiction of one of the states that
have ratified the ECHR.!® The term "any person™ means that an applicant before the ECtHR is
not required to be a citizen or resident of one of the Member States, except in specific cases.!!!
Moreover, the Court in the Loizidou v. Turkey case, specified that the concept of "jurisdiction™ is
not restricted to the national territory of the High Contracting Parties but also where it exercises
control.*2

Although the Court can be appealed by states and individuals in case of violation of one or more
rights guaranteed by the ECHR, as indicated in Article 35 ECHR, certain requirements must be
met. * While some conditions are common to both inter-state and individual cases, others are only
applicable to the latter. The common conditions are: exhaustion of domestic remedies,!'* term of
six months,'!® incompatibility ratione personae and incompatibility ratione temporis. Individual
claims, on the other hand, are inadmissible if: the action is anonymous or is the same as another
one already examined by the Court; in case of incompatibility ratione materiae, the action is
manifestly ill-founded or in case of abusive application.

No sums of money to be paid as fees for proceedings before the Court are required and once
finalized, the Court's decision is motivated and published. It has binding force for the States parties
involved and it is forwarded to the Committee of Ministers which oversees the execution.''® In the

event that the Court finds a violation, the punishment corresponds to the payment of a sum of

109 protocol No. 11 to the Convention for the Protection of Human Rights and Fundamental Freedoms.

110 See Article 34 of the European Convention on Human Rights.

111 European Union: European Agency for Fundamental Rights, Handbook on European law relating to asylum,
borders and immigration, June 2013, ISBN 978-92-9239-105-8 (FRA), page 15.

112 | oizidou v. Turkey, App no 40/1993/435/514 (ECHR 23 February 1995) para 62.

113 See Article 45 of the European Convention on Human Rights.

114 The existence of such remedies must be sufficiently certain not only in theory but also in practice, in the absence
of them, they would be without the requirement of accessibility and effectiveness. See McFarlane v. Ireland, App no
31333/06 (ECtHR 10 September 2010) para 114; Riccardi Pizzati v. Italy, App no. 62361/00, (ECtHR 29 March 2006)
para 38.

115 The term of six months, when Protocol 15 will enter into force, will be reduced to four months.

116 See Article 46 of the European Convention on Human Rights.
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money. However, the ECtHR in the Scozzari v. Italy case has specified that a State has a legal
obligation not just to pay those concerned the sums established, but also to choose measures to be

adopted in its domestic legal order to put an end to the violation and to redress so far as possible

the effects. 117

1.6.2. Refugees’ Protection under the ECHR

The European Court of Human Rights, as emphasized in the T.I. v. UK case, is not competent to
examine asylum claims or the application of the Refugee Convention.**8 This is due to the fact that
under the ECHR, there is no right to asylum as such. Nevertheless, the member States of the
Council of Europe have the obligation to guarantee to all those who fall within their jurisdiction,
including refugees, respect for the rights guaranteed by the ECHR.11°

A clear example is the prohibition of torture and inhuman or degrading treatment established in
Acrticle 3 of the Convention. In this regard, the ECtHR, in the Soering v. UK case, recognized the
responsibility of the States in cases where an individual is to be returned to a third State where he
or she could be subjected to torture or ill-treatment in violation of Article 3. *2° The principle of
non-refoulement, affirmed for the first time in that decision, was then extended in the 1990s to
asylum cases, by the Vilvaraja!?! and Chahal*?? judgements. In addition, in the T.I. v. UK case,
the Court held that the return of an asylum seeker from the United Kingdom to Germany, where
an order had been previously issued to expel him to a third country, did not exclude the United
Kingdom's responsibility that such person may suffer inhuman or degrading treatment in that
state.!?3 With this statement, thus, the Court went further by establishing also the prohibition of an
indirect refoulement.

Connected to the principle of non-refoulement is the prohibition of collective expulsions included
in Article 4 of Protocol 4 of the ECHR.*?* As repeatedly stated by the ECtHR, states cannot force

U7 Scozzari and Giunta/Italy, App no. 39221/98 (ECtHR13 July 2000) para 249.

18T 1. v. The United Kingdom, App no. 43844/98 (ECtHR 7 March 2000) page 16.

119 Eyropean Convention on Human Rights, Article 1: “The High Contracting Parties shall secure to everyone within
their jurisdiction the rights and freedoms defined in Section I of this Convention.”

120 Spering v. The United Kingdom, App no. 14038/88 (ECtHR 7 July 1989) para 86.

121 Vilvarajah and Others v. The United Kingdom, App no 45/1990/236/302-306 (ECtHR 26 September 1991).

122 Chahal v. The United Kingdom, App no 70/1995/576/662 (ECtHR15 November 1996).

1237.1. v. The United Kingdom, App no. 43844/98 (ECtHR7 March 2000) page 15.

124 See Article 4 Protocol No. 4 of the ECHR.
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a group of people to leave their territory unless such a decision is taken after and on the basis of a
reasonable and objective examination of the particular cases of each individual foreigner in the
group.
As indicated by the Refugee Convention, when an asylum seeker arrives illegally in the territory

125

of a state, he or she should not be prosecuted.'?® In this case, the individual should without delay
present him or herself to the authorities and apply for asylum or be allowed to do so. A clear
example of such a rule, as will be better analysed in the last chapter, is found in the Hirsi Jamaa
and Others v. Italy case, where the applicants were intercepted by the Italian coastguards on the
high seas and pushed back to Libya without the possibility of being able to apply for asylum.*?’
This action resulted in a violation of Article 13 ECHR which guarantees the right to an effective
remedy. Furthermore, the ECtHR also condemned the Italian authorities for violation of Article 3
ECHR, since they knew or should have known that the applicants, once returned to Libya as
irregular immigrants, would be exposed to treatment in violation of the ECHR.

Under the ECHR there is no provision governing the status of asylum seekers during the processing
of their applications.'?® In this regard, the Court, in the Saadi v. UK case, held that the entry of an
asylum seeker remained unauthorized until it had been formally authorized by the national
authorities.'?® Indeed, it is quite common that within the European Union, such persons are placed
in detention while the procedure is finalized.**° This possibility is also included in Article 5 ECHR,
which allows the detention of persons to prevent them from effecting an unauthorized entry into
the territory of a state.’®* Among the conditions to consider detention as a lawful measure, the
ECtHR held that the time limit is an essential component. In the Auad v. Bulgaria case it
established that the length of detention should not exceed the duration reasonably required for the
purpose pursued.*? In particular, in the Saadi case, the Court found that there had been no violation
of Article 5 where an asylum seeker had been lawfully detained for seven days while his asylum

125 Council of Europe: European Court of Human Rights, Guide on Article 4 of Protocol No. 4 to the European
Convention on Human Rights - Prohibition of collective expulsions of aliens, 30 April 2017, page 5.

126 See article 31 of the Refugee Convention.

127 Hirsi Jamaa and Others v. Italy, App no. 27765/09 (ECtHR 23 February 2012).

128 Eyropean Union: European Agency for Fundamental Rights, Handbook on European law relating to asylum,
borders and immigration, June 2013, ISBN 978-92-9239-105-8 (FRA), page 44.

129 Saadi v. the United Kingdom, App no. 13229/03 (ECtHR 29 January 2008) para. 65

130 European Agency for Fundamental Rights, Handbook on European law relating to asylum, borders and
immigration, (ISBN 978-92-9239-105-8 FRA, 2013), page 143.

131 See Article 5 para 1 of the European Convention on Human Rights.

132 Auad v. Bulgaria, App no. 46390/10 (ECtHR 11 January 2012) para 128.
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application was being processed.**® It should be stressed that detention, however, is an exceptional
measure of the right to liberty; it must be established by law and cannot be arbitrary.'3* As indicated
in the 2014 Handbook on European Law relating to asylum, by the European Agency for
Fundamental Rights (FRA),'® detention of asylum seekers should only be used as a measure of

last resort, after the exhaustion of alternative measures.13®

1.7. A Comprehensive Overview of EU Law

As mentioned above, with the end of the Second World War a period of peace began in Europe
and different institutions were created.

The first step towards the creation of the European Union took place in 1951 with the Treaty of
Paris on the European Coal and Steel Community signed by six states. Subsequently, a few years
later with the Rome Treaty, the same states formed the European Economic Community and the
European Atomic Energy Community (Euratom).

Unlike the Council of Europe, the main purpose of the European Economic Community (EEC)
was to establish a political and economic union among the European States.™®" In fact, the Treaty of
Rome did not address the issue of fundamental rights or the relationship between the Community
and the ECHR. In addition, there was also no reference to refugee's and asylum seekers’ rights.
States were, nonetheless, bound to respect the Refugee Convention as individual signatories.

An attempt to connect the EEC to the ECHR was made with the Treaty establishing the European
Political Community (EPC). However, after France's failure to ratify the European Defense
Community Treaty in 1954, the EPC was abandoned.*®® A turning point started in 1969 with the
Stauder case. For the first time, the Court of Justice ensured the respect of fundamental human
rights as general principles of Community law.**® From that judgment follows the 1970

Internationale Handelsgesellschaft case where the Court declared that: “Respect for fundamental

133 See the Saadi v. UK case.

13 FRA (n 130).

135 The Handbook is a non-binding document jointly produced by the European Court of Human Rights and the FRA.
136 European Union: European Agency for Fundamental Rights, (No 130) 143.

137 Tony Joris and Jan Vandenberghe, The Council of Europe and the European Union: Natural Partners or Uneasy
Bedfellows? (2009) Columbia Journal of European Law, pages 1, 2,3 and 4.

138 Grainne de Burca, The Road Not Taken: The European Union as a Global Human Rights Actor (2011) American
Journal of International Law, page 649.

139 Case C-29/69 Stauder v City of Ulm, [1969] ECLI:EU:C:1969:52, para 7.
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rights forms an integral part of the general principles of law protected by the Court of Justice. The
protection of such rights, whilst inspired by the constitutional traditions common to the Member
States, must be ensured within the framework of the structure and objectives of the Community.”4
In the nineties, after the fall of the Berlin Wall and the dissolution of the Soviet Union, a period of
democratization of the countries of Central and Eastern Europe began. These events led to
important institutional reforms for the European Community. In 1992, the Maastricht Treaty
transformed the EEC into the European Community (EC), and it created the European Union, which
was placed at the top of a three-pillar system.

In the area of fundamental rights, the case law of the Court of Justice was codified.*! Therefore,
with the Maastricht Treaty, fundamental rights became officially part of the EU and the Luxemburg
Court started to recognize a series of such rights as general principles of EU law.!*? Despite the
development of these new rights, however, the Court failed to create a complete system of
fundamental rights covering all areas of Community law. In fact, the recognition of these new rights

took place on a case-by-case basis.*®

1.7.1. The Charter of Fundamental Rights of the European Union

At the beginning of the twenty-first century, the EU has been transformed further. A big step
forward took place with the Laeken Declaration which was signed in 2001 by the 15 States that
were part of the European Union at that time. Among the various objectives of the Declaration,
there was the division of competencies between the EU and national States, and the enlargement
of the Union to new States.'* Furthermore, the so-called European Convention was created. It
was a temporary and extraordinary organ whose purpose was to find a solution to problems of an
institutional nature not resolved by the Treaty of Nice. The Convention concluded its work in 2003
with the drafting of the Treaty establishing a Constitution for Europe. In that draft was also

included an EU Charter of Fundamental Rights, which was concluded the previous year and it

140 Case C-11/70, Internationale Handelsgesellschaft mbH v Einfuhr- und Vorratsstelle fir Getreide und
Futtermittel ,[1970] ECLI:EU:C:1970:114, para 4.

141 See Article F of the Treaty of Maastricht.

142 Dean Spielmann, The Judicial Dialogue between the European Court of Justice and the European Court of Human
Rights Or how to remain good neighbours after the Opinion 2/13 (2017) Frame, page 7.

143 1bid.

144 Laeken Declaration on the future of the European Union, December 2001, available at:
https://www.consilium.europa.eu/media/20950/68827.pdf.
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would have been binding for all the EU Member States.'*> However, after the failure to ratify the
Constitution of France and the Netherlands, there was a period of uncertainty about the Charter’s
legal status and effects.**® In fact, it was recognized as binding only with the entry into force of
the Lisbon Treaty.'4

The Charter contains a total of 54 articles divided into seven Chapters. The first six refer to
substantive rights, which are based on the ECHR, the jurisprudence of the Court of Justice and the
constitutional traditions of the Member States. The last Chapter contains four clauses concerning
the interpretation and application of the EU Charter.4®

Many of the rights contained in the EU Charter correspond to those guaranteed by the ECHR. In
this regard, in order to officially clarify the relationship between the two Documents, ° Article 52
paragraph 3 of the Charter ensured consistency between them. In particular, such paragraph states
that in so far as the Charter contains rights that correspond to the rights guaranteed by the ECHR, the
meaning and scope of these rights must be the same.*>

However, the EU Charter also specified that the EU law can provide more extensive protection.
Therefore, the CJEU is perfectly entitled to grant wider and greater protection than those
guaranteed by the ECHR.1®!

As indicated by Article 51 paragraph 1, the EU Charter’s provisions are addressed to EU institutions
and Member States when they are implementing EU law. In this regard, the Court of Justice, in the
Fransson case, specified that the term “implementing EU law” should be equivalent to falling within
the scope of EU law. 2 In other words, the Court stated that is possible to refer to the EU Charter only
in cases when the EU law is applicable. In the field of asylum law, therefore, as most of it is part of EU
competencies, the Charter should consequently apply.'®® Furthermore, Article 51 does not contain

any jurisdictional clauses. However, even though the CJEU in the Mallis case indicated that the

145 See the Draft Charter of Fundamental Rights of the European Union.

146 Paul Craig, Grainne de Burca, EU Law, Text Cases and Materials, Chapter 11, Human Rights in the EU (2007)
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Charter applies to the EU institutions, even when they are acting outside the EU legal
framework;*™ in the Polisario case, it stated that the Charter does not apply outside the territory
of the EU.1®

In addition, similar to the ECHR, individuals can directly invoke the provisions of the Charter. This has
been confirmed by the Court of Justice, allowing persons to use the Charter to challenge either EU or
national law. **® However, as long as Article 6 paragraph 2 of the Treaty of the European Union
(TEU) is not formally enforced, the two Documents should not be considered equivalent.
Referencing Opinion 2/13 of the Court of Justice, which opposed the EU's accession to the ECHR,
illustrates this point.®" Specifically, The Court pointed out that the introduction of the legal basis
for accession to the Union’s system was not enough and the accession would challenge the
autonomy of the EU legal system. Therefore, the ECHR could not be considered a source of EU
law. 18

Contrastingly, the Charter, bearing equal legal value as the EU Treaties, *° can be invoked directly
before national courts and holds precedence over conflicting national legislation.'® In other words,
if a national Court finds that an internal law conflicts with a norm of the Charter, that Court can
directly apply the Charter and set aside the national law. Furthermore, individuals have the
prerogative to petition national courts to refer cases to the Court of Justice to ascertain whether a
national or EU norm violates the Charter.*5 Conversely, if a national rule is directly in contrast
with a disposition of the ECHR, a national judge might not have the authority to override it directly.
In this case, as it happens in most Member States, the intervention of the Constitutional Court is

required, which may declare the internal rule unconstitutional 162

154 Joined Cases C-8-10/15P and C-105-109/15P, Konstantinos Mallis and Others v European Commission and
European Central Bank (ECB) [2016] ECLI:EU:C:2016:702.
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160 See ECJ Case C-106/77, Simmenthal ECR 629.
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As previously noted, the EU Charter mainly reaffirms the rights already existing in the EU. A clear
example is the right to asylum under Article 18, Which finds its foundation in Article 78 of the
Treaty on the Functioning of the European Union (TFEU).164

Article 19 of the Charter encompasses the prohibition of refoulement and collective expulsions,®®
explicitly aligning with established human rights norms. However, unlike its preceding Articles,
which make reference to the Refugee Convention, Article 19 uniquely incorporates the
jurisprudence of the European Court of Human Rights, particularly in relation to Article 3 of the
ECHR.1%® In fact, as it well be further analysed, this article does not mention refugees or asylum
seekers but prohibits the expulsion of anyone who may be subjected to torture or inhuman or
degrading treatment in the receiving state. Similarly, as indicated by the 2007 Explanation relating
to the Charter, the prohibition of collective expulsions has the same meaning and scope as Article
4 of Protocol No. 4 of the ECHR.®’

1.7.2. The Common European Asylum System

The right of refugees and asylum seekers is not limited exclusively to those indicated in the Charter
of Fundamental Rights. On the contrary, since the nineties, a broad and complex asylum
framework has been established in the European Union.

Following the creation of the Schengen System, in an area without internal borders, creating a
common asylum system was, thus, necessary. In fact, without frontiers between states asylum
seekers could move freely from one country to another and choose where to apply for asylum.8
The problem of secondary movements was then resolved through the 1990 Dublin Convention,
which established common criteria for determining which Member State was responsible for
examining the asylum seekers' application.'®®

Subsequently, with the 1992 Maastricht treaty common rules were pursued in the shape of an

intergovernmental cooperation. The turning point came with the 1999 Treaty of Amsterdam, where
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asylum and immigration became an area of EU supranational competence and the foundations for
the Common European Asylum System were laid. In this regard, Article 63 of the Treaty
establishing the European Community (TCE) provided that the Council was to adopt within five
years a specific set of measures on asylum and refugees.!’® Following this rule, in Tampere, the
European Council established a two-phase program to be adopted for the creation and development
of this new system.*"* It was concluded that the CEAS should have been broader than the Refugee
Convention. The purpose was not only to establish the conditions for obtaining refugee status but
was to create a common structure for regulating all procedural steps.'’

The first phase was marked by the promulgation of secondary legislation, where Directives and
Regulations were crafted to delineate common standards that necessitated adoption by Member
States. Pertinently, the Directives concerned the reception condition of asylum seekers,'’® the
qualification for international protection,'”* and procedures concerning the granting and
withdrawal of refugee status.!”® The Dublin 1l Regulation, replacing the Dublin Convention,
established rules to determine which Member was responsible for examining the asylum
application.1’® Complementary to this, the Eurodac Regulation included the creation of a database
to store and compare fingerprints.!’’

The other phase of harmonization began in 2004 when the Hague Programme indicated that the
instruments and measures of the second phase should have been implemented by 2010.17® With
the European Pact on Asylum in September 2008, this deadline was then postponed to 2012.17°
Subsequently, with the Stockholm Programme, adopted by the European Council in 2009, it was
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175 Council Directive 2005/85/EC of 1 December 2005 on minimum standards on procedures in Member States for
granting and withdrawing refugee status [2005] OJ L 326/13.
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reiterated that the EU's objective was to establish a common area of protection based on a common
asylum procedure and a uniform status for those beneficiaries of international protection, through
high protection standards.8® Moreover, it stressed the need to promote effective solidarity with
those Member States facing particular pressures.'8!

These objectives enunciated in Stockholm were also specified in the 2007 Treaty on the
Functioning of the European Union. Article 78, paragraph 1 provides for a common policy on
asylum, protection of third-country nationals and compliance with the principle of non-
refoulement, in accordance with the Refugee Convention.'® Furthermore, paragraph 2 has
modified the decision-making procedure, introducing the ordinary legislative procedure for
matters falling within the CEAS.'®® Similarly, Article 80 TFEU confirmed the principle of
solidarity and fair sharing of responsibilities between Member States.!8*

The second phase was concluded in 2013 through the modification of the previous regulations and
directives. The only exception concerns the directive on temporary protection which was not
subject to modifications.*®®

Subsequently, in 2016, following the so-called European refugee crisis, the Commission proposed
to reform the Common European Asylum System, providing for new Directives and
Regulations.'® Specifically, the Commission proposed to improve the EU fingerprint database,
reform the reception conditions, harmonize EU procedures and reduce differences in recognition
rates among member states. 8’ It also proposed to create a permanent EU resettlement framework
and to establish a fully-fledged EU asylum agency.'® However, due to the lack of short-term
commitment from member states, these proposals have encountered several obstacles.

Moreover, after the Commission's Proposal, to address the new challenges that have arisen in
migration management, the European Commission presented the New Pact on Migration and
Asylum in 2020. This crucial initiative represented a renewed commitment, compared to the 2016
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proposals, to address the most important aspects of the asylum system, and highlighted a continued
effort by the Commission to improve the Common European Asylum System after the 2016 crisis.
The new pact thus aims to facilitate simpler and faster management of migration and asylum in all
member states.

Following the goals of the pact, in December 2021, the Council approved a regulation, which
transformed the European Asylum Support Office (EASO) into a full EU agency, the European
Union Asylum Agency (EUAA). This transformation can be seen as an integral part of the planned
CEAS reforms, which focus on improving asylum and reception practices within the EU.

Further steps in CEAS reform were then taken in 2021, with the introduction of key policy and
practical developments, including the implementation of temporary protection for Ukrainian
displaced persons.

Further changes occurred in 2022 with the appointment of a new EU Return Coordinator and the
introduction of a Voluntary Solidarity Mechanism, which further demonstrated the EU's
commitment to perfecting CEAS.

Then, also in 2023, an Operational Strategy designed to simplify repatriations was launched.
Moreover, in the same year, an International Summit was held, where representatives of EU
member states joined forces to find a common solution in case of crisis situations.

This series of developments culminated in the European Parliament's adoption of the New Pact on
Migration and Asylum in April 2024, which introduced new measures, such as enhanced border
screening and a mandatory solidarity mechanism. In addition, as will be analyzed in detail in the
last chapter, the creation of common EU lists of safe third countries and safe countries of origin
was also proposed again.

It seems thus clear from these proposals that the EU is committed to harmonizing asylum
procedures, improving reception conditions, and ensuring a fair and effective asylum system in all

its member states.

1.7.2.1.Dublin I11 Regulation

As already mentioned, one of the main problems the EU wanted to address was the secondary
movement of asylum seekers. For this reason, the Dublin Il Regulation, which replaced the

previous one, aims to prevent asylum seekers from choosing which Member State to apply for
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asylum.'® This mechanism inadvertently gives rise to phenomena like "asylum shopping", when
the third-country national applies again for asylum in the same or in another Member State.'*
Consequently, the Regulation has created a set of rules to establish which Member State is
responsible for examining the asylum application.

These rules, included in Chapter 3 of the Regulation, must be applied following a hierarchical
order.’®® As primary conditions, the Regulation pays more attention to family relationships. For
instance, if an unaccompanied minor seeks international protection, the responsible Member State
is the one where a member of his or her family is legally located.!%? Similarly, if a family member
of the applicant is in another EU State, that State should be responsible.’®® Successively, the
Regulation considers the documents held by the applicant. As indicated in Article 12, if the
applicant is in possession of a valid residence document or a visa, the responsible Member State
is the one that issued the documents.!® The last rule of this chapter concerns transit zones. In this
case, where the application for international protection is filed in an international transit area, such
as an airport, that Member State is responsible for examining the application.®®

Avrticle 3 of the Dublin Regulation sets out also a general rule, which notoriously is the most
applied. The Article states that in the event it is not possible to designate a responsible Member
State on the basis of the hierarchical criteria, the first Member State in which the application for
international protection was presented is competent to examine it.*® According to these rules
therefore, once identified, the responsible Member State has the duty to take charge or to take back
applicants who have submitted an application in a different Member State.’

A careful analysis reveals that these provisions seem to mainly facilitate the transfer of asylum
seekers between states. These provisions, as will be deeply analysed in the following chapters,

could therefore potentially conflict with the principle of non-refoulement, previously discussed. In
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this regard, in order to circumvent a possible violation of this fundamental principle, the concept
of ‘safe country’ has been invoked, as clarified in Recital 3 of the Dublin III Regulation, which
states: “[M]ember States, all respecting the principle of non-refoulement, are considered as safe
countries for third country nationals .

Despite this principle, however, condemnations from the ECtHR to the EU States were not long
in coming. In fact, over the years, the ECtHR has condemned several EU Member States for
violating refugees’ fundamental rights.'®® Explicitly, the ECtHR more than once stated that, when
there is a risk of inhuman or degrading treatment in the State of destination, asylum seekers cannot
be transferred,®® thus, regardless of the concept of a safe country. In this regard, the Court also
specified that the “Bosporus presumption” is not applicable. Member States are not obliged, under
the Dublin rules to transfer asylum seekers. On the contrary, through the sovereignty clause, they
can decide to accept an asylum application even if they are not responsible.?% Therefore, States
are not absolved from their responsibility under the ECHR when implementing Dublin transfers.
Even the CJEU has ruled several times on these matters but with a more restricted approach and
an attitude in favour of the Dublin Regulation and EU principles.?’? In particular, in the N.S. case,
the Court of Justice relied upon the principle of mutual trust between Member States, which is
based on the presumption that all Member States observe EU law, in particular fundamental
rights.202

Following this approach, concerns have been raised among scholars.?® Gill-Pedro and Groussot
argued that in asking Member States to trust each other and thus preventing them from conducting
their own assessments of individual human rights protection, the EU has undermined the ability of

member states to respect the commitments that they have assumed under the ECHR.2%
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No. 3.
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The interpretation of the CJEU on the principle of mutual trust has, therefore, intensified an already
existing tension between the obligations that Member States have under EU law and those which
have as parties of the ECHR.2% Nevertheless, as it will be discussed in the next chapters, it is also
interesting to notice that recently the same Court changed its opinion regarding the interpretation
of the ECtHR.2% This shows how the transfer of asylum seekers and the prohibition of refoulement
were and still are a subject debated in the EU. The tension that emerged between the principle of
mutual trust and the duty of states to respect fundamental rights will then be profoundly explored
in the next chapters.

1.7.2.2.Eurodac Regulation

Regulation No. 603/2013 also called the Eurodac Regulation recast is the legislation that provides
for the creation of an asylum fingerprint database.?%’ It requires all Member States to take
fingerprints of every person of at least 14 years of age, who applies for international protection.?%
The fingerprints taken must then be transmitted within 72 hours after the lodging of his or her
application, to the Central System.?%®

The original reason behind this rule is that its main objective is to facilitate the application of the
Dublin Regulation.?? In fact, together are commonly referred to as the Dublin System.

Through this Central System, EU States are able to know in which country the asylum seeker has
applied for protection. In this way, as indicated by the Dublin Regulation, if the asylum seeker
subsequently lodges an application in another state, that country can send him or her back to the
responsible state.?!!

Unlike the previous Eurodac Regulation, which was based exclusively on the implementation of
the Dublin norms, the current Regulation has extended its scope of application. Indeed, it also

refers to the authorities of the Member States and the European Police Office (Europol), which

205 |hid, page 269.

206 Case C-163/17, Abubacarr Jawo v Bundesrepublik Deutschland [2019] ECLI:EU:C:2019:218.
207 Regulation (EU) No 603/2013 (recast).

208 See Article 9 para 1 of the Regulation (EU) No 603/2013.

209 | bid.

210 See Article 1 para 1 of the Regulation (EU) No 603/2013.

211 See the Dublin Regulation.

35



have the possibility to analyze the data stored in the Central System.?*? This extension was

logically carried out for the purpose of preventing and fighting terrorist and other serious crimes.?*

1.7.2.3.Qualification Directive

The Qualification Directive, as indicated at the beginning of this first chapter, is the legislation
that transposed the Refugee Convention into the European Union framework. Its main purpose is
to establish the criteria for obtaining international protection for third-country nationals or stateless
persons.?'* Specifically, the Directive sets out the conditions for obtaining refugee status or
subsidiary protection.

As with the Dublin Regulation, the Directive also seeks to limit secondary movements by
approximating the rules on recognition of refugee status and subsidiary protection.?*> However,
not all provisions of the Directive are mandatory for Member States, thus with the risk of
occurrence of such movements. 216

Notably, the Qualification Directive refers only to third-country nationals or stateless persons. This
means that EU citizens cannot obtain international protection within the borders of the Union. This
does not mean however that an EU citizen cannot obtain protection in Europe. The protocol
provides for exceptional cases in which it is possible to apply for asylum. In addition, it does not
exclude the possibility of obtaining protection under the Refugee Convention.?!’

As indicated above, the Directive does not extend the definition of refugee included in the Refugee
Convention. Nonetheless, it specifies certain concepts. For instance, the Refugee Convention does
not define persecution. On the contrary, Article 9 of the Directive considers it as an act sufficiently

serious by its nature to constitute a severe violation of basic human rights.?8

212 See Article 1 para 2 of the Regulation (EU) No 603/2013.

213 See Recital 8 of the Regulation (EU) No 603/2013.

214 See Article 1 of the Directive 2011/95/EU.

215 See Recital 13 of the Qualification Directive.

216 Eyropean Union: European Asylum Support Office (EASO), An Introduction to the Common European Asylum
System for Courts and Tribunals: A Judicial Analysis, August 2016, page 42.

217 See Protocol No 24.

218 See Article 9 of the Directive 2011/95/EU.
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Similarly, the Refugee Convention does not give a definition of state protection or lack of it, as a
condition to obtain the refugee status. On the other hand, Article 7 paragraph 2 of the Qualification
Directive includes such an explanation.?*°

By explaining certain concepts, it may also happen that the Qualification Directive reaches
different conclusions than those indicated by the UNHCR. For instance, the UNHCR, as
mentioned before, separates the cancellation clauses from the revocation clauses.?® On the
contrary, the Qualification Directive in Article 14 uses indifferently the terms revoke, terminate or
refuse to renew the refugee status when a person has never been a refugee, should have been
excluded or obtained refugee status by fraud.??

Another element that differs from the Refugee Convention is that EU Member States have the
possibility to extend international protection to other persons in need, who do not fall under the
definition of refugee explained in section 1. The Qualification Directive, in fact, has also provided
for the so-called "subsidiary protection”.

This form of protection, considered complementary and additional to the Refugee Convention,??2
is guaranteed to persons who do not qualify for refugee status but would face a real risk of suffering
serious harm if returned to their country of origin.??® Therefore, as indicated in Article 15, persons
who are at risk of death, torture or a serious and individual threat for reasons of indiscriminate
violence in situations of international or internal armed conflict can obtain protection.??*

While the Qualification Directive sets out the criteria identifying persons eligible for international
protection, it presents an important similarity to the 1951 Refugee Convention in emphasizing the
principle of non-refoulement.??> However, it is worth mentioning that the expression and scope of
the principle of non-refoulement within these two instruments may diverge. In this regard, a more

detailed explanation of this aspect will be undertaken in the next chapter.

1.7.2.4.Asylum Procedure Directive

219 See Article 7 paragraph 2 of the Directive 2011/95/EU.

220 See para 1 of the UN High Commissioner for Refugees (UNHCRY), Note on the Cancellation of Refugee Status
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222 See Recital 33 of the Directive 2011/95/EU.

223 See Directive 2011/95/EU, Atrticle 2 (f).

224 See Article 15 of the Directive 2011/95/EU.

225 See Article 21, para 1 of the Directive 2011/95/EU.
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The European Union also provides for a common procedure for granting and withdrawing
international protection. This system is indicated in the Directive 2013/32/EU (Asylum Procedures
Directive). As with the Qualification Directive, however, not all its provisions are mandatory.?%
In fact, Member States have the possibility to choose whether to adopt certain provisions, hence,
with the risk of having different procedures within the Union. This is also confirmed by the fact
that the Directive grants States the possibility of adopting more favourable rules regarding the
procedures.??’

In accordance with the UNHCR, such Directive covers all applications for international protection
that are presented in the territory, at the border or in the transit zones of the Member States, with
the exception of diplomatic premises and embassies.??® In this regard, in order to ensure effective
access to the examination procedure, it is necessary that the officials, who first come into contact
with asylum seekers, receive necessary and relevant training to deal with even the most delicate
cases.??® The Directive in fact pays particular attention to persons in need of special procedural
guarantees due, inter alia, to their age, gender, disability, serious illnesses, mental disorders, rape
or other serious forms of violence.?*°

When an asylum seeker arrives, legally or illegally, in the territory of the EU, the responsible
Member State has the duty to ensure that he or she obtains adequate support in order to create the
conditions necessary for effective access to the procedures.?®* The application for international
protection must be submitted to the competent authorities and the registration must take place
within three working days after the application is submitted.?® In the event that it is difficult to
meet this deadline, due to a large number of simultaneous applications, Member States can extend
it to 10 working days.?*® Nevertheless, States are obliged to ensure that the application submitted
is lodged as soon as possible.?®* Once lodged, the competent authority, when examining the
application must first ascertain whether the applicants qualify as refugees, and if not, verify

226 European Union: European Asylum Support Office (EASO), An Introduction to the Common European Asylum
System for Courts and Tribunals: A Judicial Analysis, August 2016, page 47.

227 See Article 5 of the Directive 2013/32/EU.

228 See Article 3, paras 1-2 of the Directive 2013/32/EU.

229 See Recital 26 of the Directive 2013/32/EU.

230 See Recital 29 of the Directive 2013/32/EU.

231 |bid.

232 See Article 6, para 1 of the Directive 2013/32/EU.

233 See Article 6, para 5 of the Directive 2013/32/EU.

234 See Article 6, para 2 of the Directive 2013/32/EU.
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whether they are eligible for subsidiary protection.?® This rule seems constructed to protect
asylum seekers, who, at the time of submitting the application, may not know whether they meet
the conditions for obtaining refugee status or subsidiary protection.

In addition, pending the examination, asylum seekers have the right to remain in the territory of
the State,?*® and the right to communicate with the UNHCR or any other organisation that provides

legal advice.?%’

It is ensured free legal assistance and an effective remedy before a court or tribunal
in the event of rejection of the application.?*® Moreover, the applicant has the opportunity to
conduct a personal interview.?*° In this event, the responsible authority must take into account the
personal and general circumstances surrounding the application, including the cultural origin,
gender, sexual orientation, or vulnerability of the applicant.?*® Special care is also taken in the case
of an interview with a minor.2#

As we will explore in the final chapter, this directive also establishes the foundations for the safe

country concept and the EU-Turkey Declaration.

1.7.2.5.Reception Condition Directive

The 2013 Reception Conditions Directive is another legislation under the CEAS. As indicated in
Article 1, its purpose is to lay down common standards for the reception of applicants for
international protection,?*? to ensure them a dignified standard of living.2*® In this regard, under
the Directive, Member States have a duty to achieve this purpose by protecting the physical and
mental health of the asylum seekers.?*

These reception methods can take various forms including allowances or financial vouchers.?*®

This amount, however, may vary depending on the national legislation of the Member State

235 See Article 10, para 2 of the Directive 2013/32/EU.

236 See Article 9, para 1 of the Directive 2013/32/EU.

237 See Article 12, para 1 (c) of the Directive 2013/32/EU.
238 See Directive 2013/32/EU, Atrticles 20 and 46.

239 See Article 14, para 1 of the Directive 2013/32/EU.

240 See Article 14, para 3 (a) of the Directive 2013/32/EU.
241 |bid, para 3 (e).

242 gee Article 1 of the Directive 2013/33/EU.

243 See Recital 11 of the Directive 2013/33/EU.

244 See Article 17, para 2 of the Directive 2013/33/EU.

245 See Article 17, para 5 of the Directive 2013/33/EU.
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concerned.?*® For these reasons, although the Directive seeks to limit secondary movements,
asylum seekers commonly move from one State to another, influenced by the diversity of reception
conditions.?4’

The Directive, to achieve a harmonisation of legislation, imposes mutual obligations. Member
States, in fact, have the duty to inform applicants, within a period not exceeding 15 days of any
benefits and obligations with which they must comply in relation to reception conditions.?*®
Those who apply for protection are guaranteed the right to move freely within the territory of the
host Member State or within an area assigned to them.?*® In addition, States can provide for
housing units, such as reception centres, private houses, hotels or other suitable premises.?>°
Member States should also adopt appropriate measures to ensure the family unit is present in their
territory and to protect family life.?? In this regard, the Directive, similarly to the UNHCR, gives
a broad definition of family members, including the spouse or partner and unmarried minor born
in marriage or adopted.?>?

As previously mentioned, the EU pays special attention to the detention of asylum seekers. The
Reception Condition Directive provisions are in particular noteworthy. Article 8 specifies that
Member States cannot hold a person for the sole reason that he or she is an asylum seeker.?®3
Nevertheless, States have the possibility to evaluate individual cases and when it proves necessary,
they can detain an applicant for international protection if other less coercive alternative measures
cannot be effectively applied.?®* In this regard, applicants must be detained in specialized detention

facilities.

1.7.2.6. Temporary Protection Directive

In conclusion, it is worth briefly mentioning the 2001 Temporary Protection Directive. This

directive played a significant role as part of the initial phase in establishing the CEAS. However,
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this directive had not been activated until recently. Its objective was to delineate minimum
standards for granting temporary protection in the event of a mass influx of displaced persons and
to propagate a balanced effort among Member States bearing the impacts of such an influx.?>® The
prescribed measures were exceptional, demanding the directive's adoption particularly when a
Member State's asylum system was at risk of being overwhelmed, thereby compromising its
efficient functioning.?® It was envisaged that the activation of the directive would provide
immediate and short-term protection status, avoiding the need for an individual assessment of
eligibility for international protection, thus reducing the burden of member states' asylum
procedures. 2’

However, until 2021, the EU or its member states were not inclined to activate this directive. The
2021 reform, however, marked significant political and practical progress, including the provision
of temporary protection for displaced persons from Ukraine, marking the initial activation of this
directive. In March 2022, the European Council recognised the massive influx of displaced persons
fleeing Ukraine, making temporary protection necessary. This decision followed a Commission
proposal to activate the mechanism of the 2001 Temporary Protection Directive, with the aim of
managing the influx of displaced persons from Ukraine in a controlled and effective manner.8
The directive, first triggered in response to Russian aggression against Ukraine, has since
facilitated the provision of immediate protection to approximately 4 million people within the EU,
demonstrating the directive's instrumental role in easing tensions on member states' asylum
systems in the midst of significant migratory movements. Furthermore, due to the ongoing war in
Ukraine, EU member states decided to extend the current Temporary Protection Directive by one
year, until 4 March 2025, allowing refugees from Ukraine to remain in EU member states for a

further year.?%

1.8. Conclusion

25 See Article 1, para 1 of the Council Directive 2001/55/EC.

256 See Article 2 (c) of the Council Directive 2001/55/EC.

27 European Union: European Asylum Support Office (EASO), An Introduction to the Common European Asylum
System for Courts and Tribunals: A Judicial Analysis, August 2016, page 54.

258 See Council Implementing Decision (EU) 2022/382 of 4 March 2022 establishing the existence of a mass influx of
displaced persons from Ukraine within the meaning of Article 5 of Directive 2001/55/EC, and having the effect of
introducing temporary protection.

259 See the recent European Council Presse releases, available at: https://www.consilium.europa.eu/en/press/press-
releases/2023/09/28/ukrainian-refugees-eu-member-states-agree-to-extend-temporary-
protection/#:~:text=In%200rder%20t0%20provide%20certainty,2024%20t0%204%20March%202025.
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This chapter provided a comprehensive analysis of the legal norms and standards concerning the
rights of refugees and asylum seekers in the European Union. Specifically, legal documents
essential to the purpose of this thesis were explored, such as the 1951 Refugee Convention, the
European Convention on Human Rights, the Charter of Fundamental Rights and the regulations
and directives of the Common European Asylum System. This chapter, therefore, not only
provided a comprehensive overview of the legal landscape of asylum in the EU but also
contributed to laying the groundwork for a more in-depth exploration of the principle of non-
refoulement. In fact, its introduction in this chapter serves as a prologue, to be further explored in
detail in subsequent chapters. The in-depth examination of the legal instruments in this chapter has
also helped to reveal the complexity and differences of these instruments by highlighting the
responsibilities that countries have on the application and enforcement of these rules. Indeed, this
detailed study has prepared the ground for future chapters where the principle of non-refoulement
will be explored in relation to other concepts. Thus, this chapter has laid the groundwork for an
understanding that the principle of non-refoulement, even when integrated into various legal
systems, can be open to different interpretations and applications. This openness, however, as will
be seen in the following chapters, may lead to conflicts with other essential legal and political
obligations that countries have to fulfil.

Following this analysis, the next chapter will focus on the principle of non-refoulement, where a
comprehensive analysis of this principle will be carried out, allowing us to analyze all its elements
and characteristics in order to understand the implications of its application in relation to the
policies and protection of refugees and asylum seekers within the EU.

This comparative doctrinal basis will be expanded in the following chapters, where international
and EU legal interpretations will be critically assessed in relation to the principle of non-

refoulement.
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CHAPTER 2
THE EXTENT OF THE NON-REFOULEMENT PRINCIPLE

2.1. Introduction

The previous chapter presented an overview of EU legal instruments for the protection of refugees
and asylum seekers. After this analysis, this chapter goes on to analyse the principle of non-
refoulement in detail.

The chapter will begin by analyzing Article 33 of the Refugee Convention, which prohibits the
transfer of a refugee and asylum seeker to a country where there is a risk of persecution. However,
the Convention provides limits to this principle, which therefore cannot be considered an absolute
norm within the Convention.

Subsequently, the principle of non-refoulement under the Convention against Torture and the
International Covenant on Civil and Political Rights will be considered. Contrary to the Refugee
Convention, in these documents, the principle of non-refoulement is extended without exception
to all individuals, thus not only to refugees and asylum seekers.

In addition, it will be studied how the principle of non-refoulement is also viewed as a rule of
customary international law, which means that even non-party states have an obligation to abide
by it. However, it will be also shown that it is difficult for individuals to enforce their rights because
the decisions of international monitoring bodies are not binding.

The analysis will then shift to the European context, where it will be highlighted that protection
against refoulement is different; in fact, the decisions of the European Court of Human Rights and
the Court of Justice are binding on member states. The analysis will also show that although the
European Convention on Human Rights does not expressly provide for the prohibition of
refoulement, the European Court of Human Rights has included it in Article 3 and other articles
of the Convention, considering it as an absolute rule and applicable to anyone.

In addition, the chapter will conduct an analysis of this principle in the context of the European
Union, in which the application of the principle of non-refoulement appears to be more complex.
In this regard, primary sources of European law, secondary sources and decisions of the European

Court of Justice will first be considered in order to have a detailed picture of its application.
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In summary, this chapter aims to explore how the principle of non-refoulement is applied and the
challenges it encounters. This analysis will be conducted by exploring the tensions between its
theoretical absoluteness and practical application, in order to clarify the dynamic and often
controversial nature of non-refoulement within the EU legal system.

Moreover, by demonstrating how the principle of non-refoulement is an absolute norm, this
chapter lays the groundwork for subsequent chapters, which will show how, despite the absolute
nature of the principle, the concepts of mutual trust and safe country are used by the EU to
circumvent its proper application. Therefore, this chapter contributes to the research question by
highlighting the theoretical absoluteness of the principle of non-refoulement, which is thus

essential for understanding the subsequent analysis of how it is limited in practice within the EU.

2.2. Deciphering Non-Refoulement within the 1951 Refugee Convention

As discussed in the previous chapter, one of the main principles of international refugee protection
is the principle of non-refoulement. According to the 1951 Refugee Convention, such a principle
protects refugees and asylum seekers against return to places of persecution. The prohibition of
refoulement, however, even though is a fundamental element of the Convention, was not created
by it. The principle was officially mentioned for the first time during the 1892 Geneva session of
the Institut de Droit International.2®° In that session, it was established that a refugee should not be
turned over to another country that sought him.2®* Subsequently, with the growing of international
tensions, the principle of non-refoulement was included in several international conventions. The
first agreement to explicitly guarantee the prohibition of removal was the 1933 Convention
Relating to the International Status of Refugees.?®? Furthermore, although the 1938 Convention
concerning the Status of Refugees coming from Germany?®® was modelled on the 1933

Convention, neither the 1936 Provisional Agreement,?®* nor the 1938 Convention ensured a strong

260 Tamas Molnér, “The Principle of Non-Refoulement Under International Law: Its Inception and Evolution in a
Nutshell” (2016) Corvinus Journal of International Affairs, VVol. 1, page 51.
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prohibition from refoulement; it was only qualified in certain respects.?®® In addition, under such
Convention, in extreme cases, refugees could be sent back to the frontier of the Reich.?%

When the 1951 Refugee Convention was created, it was decided to adjust the principle of non-
refoulement and reduce its scope. In fact, its scope under the 1933 Convention was broader, if not
to say, almost absolute.?®” Nevertheless, despite some limitation, the principle of non-refoulement

268 and its importance is also recognized by the

today is the cornerstone of refugees’ protection,
fact that it is not subject to reservations or derogation by contracting States.?5°

The principle is enshrined in Article 33 of the 1951 Refugee Convention, whose paragraph 1 states:
“No Contracting State shall expel or return (“refouler”) a refugee in any manner whatsoever to
the frontiers of territories where his [or her] life or freedom would be threatened on account of
his [or her] race, religion, nationality, membership of a particular social group or political
opinion.”%"

Following this paragraph, the protection against refoulement applies to any person considered as
a refugee under the 1951 Refugee Convention.?’* This basically means that such a principle
protects anyone who falls under the inclusion clauses embodied in Article 1 paragraph 2.
Therefore, under the Convention, in the event of the absence of one of these clauses, a person
cannot be protected from refoulement. Consequently, the same logic applies to the exclusion
clauses included in Article 1 paragraphs (D) (E) (F). In other words, even though all the inclusion
clauses are present but not all the conditions set out in those paragraphs are met, a person does not

receive protection from the Refugee Convention and its articles.?"2

265 See Article 5 para 3 (a) of the Convention concerning the Status of Refugees coming from Germany, 10 February
1938.

266 Gilbert Jaeger, ‘On the History of the International Protection of Refugees’ (2001) 83 Revue Internationale de la
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268 Convention relating to the Status of Refugees, Introductory note by the Office of the United Nations High
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Executive Committee and by the UNGA.
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Commentary (2nd edn, Oxford University Press 2024).

272 For a more complete view of the inclusion and exclusion clauses, please refer to chapter 1 paragraphs 2.1 and 2.2
of this thesis.
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It should be highlighted that although Article 33 paragraph 1 only mentions refugees, it is
commonly recognised that the principle of non-refoulement is also extended to protect asylum
seekers. In fact, it would not be reasonable to expel or repatriate a person who is waiting for a
definitive determination of his or her status. In this regard, as already mentioned in the first chapter,
the refugee status determination is declarative in nature.?”® This means that a person does not
become a refugee because of recognition but is recognized because he or she is a refugee.?’
Therefore, based on these elements, it is possible to extend the principle of non-refoulement also
to those whose status has not been formally declared, such as asylum seekers.?” In addition, it is
important to notice that the prohibition from refoulement is extended not only to the country of
origin or, in the case of a stateless person, to the country of former habitual residence, but to any
other place where there is a risk of persecution on the grounds set out in the Refugee Convention.?’
As indicated in the UNHCR Advisory Opinion on Non-Refoulement, from the wording of Article
33 paragraph 1, which refers to expulsion “in any manner whatsoever”, it seems that the principle
of non-refoulement is extended to any form of forcible removal, including deportation, expulsion
and extradition.?”” However, during the Travaux Preparatoires of the Refugee Convention,?’® some
delegates suggested that such a principle does not apply to extradition cases or to non-admittance
at the frontier.?"

The interpretation of Article 33 paragraph 1 has also been extended to territorial applications. In
fact, it would appear that the obligation not to send refugees or asylum seekers to a country where
they could be at risk of persecution is not subject to territorial restrictions and it applies wherever
a state exercises its jurisdiction.?®

At a national level, however, not everyone shares this interpretation. In the United States, for

instance, the Supreme Court ruled that Article 33 paragraph 1 of the Refugee Convention is
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applicable only to persons within the territory of the United States.?®* Such, judgment was then
contradicted by the Inter-American Commission on Human Rights, and the opinion of the
UNHCR, 282 which established that the US Supreme Court's decision did not accurately reflect the
scope of Article 33, paragraph 1.283 As it will be further analysed, similar is the vision in the
European context, where the ECtHR in the Hirsi Jamaa case extended the territorial scope of the
principle of non-refoulement to state jurisdiction.?®* It is also important to emphasize that the
Refugee Convention was created with a humanitarian purpose.?®® Therefore, restrictive
interpretations of measures that could in any way favour the transfer of refugees to a country where
they are at risk of persecution, seem to be contrary to such objective.

Following this approach, the principle of non-refoulement could also be extended to cases of the
mass influx of refugees or asylum seekers. This interpretation, however, found some objections in
the Travaux Preparatoires of the Convention, where some scholars argued that the principle did
not apply to such situations.?®® These views, nevertheless, were not then supported by the adopted

text or subsequent practices.?®’

2.3. The Limits of the Principle of Non-Refoulement

The principle of non-refoulement, under the Refugee Convention, is not absolute. In fact,
regardless of its extensive interpretation, there are exceptions to its application. Such exceptions
are included in paragraph 2 of Article 33, which reads: “The benefit of the present provision may
not, however, be claimed by a refugee whom there are reasonable grounds for regarding as a
danger to the security of the country in which he is, or who, having been convicted by a final
judgment of a particularly serious crime, constitutes a danger to the community of that country.”
The first thing that immediately stands out, by reading this paragraph, is that, although not

expressed in identical terms, there is a certain similarity with the exclusion clauses indicated in
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etal., 509 U.S. 155; 113 S. Ct. 2549;125 L.Ed. 2d 128; 61 U.S.L.W. 4684; 93 Cal. Daily Op. Service 4576; 93 Daily
Journal DAR 7794; 7 Fla. Law W. Fed. S 481, United States Supreme Court, 21 June 1993.

282 The Haitian Centre for Human Rights et al. v. United States, Case 10.675, 10.675, Inter-American Commission on
Human Rights (IACHR), 13 March 1997.

283 UN High Commissioner for Refugees (UNHCR) (n 273) 12.

284 Hirsi Jamaa and Others v Italy [GC], App no. 27765/09, (ECtHR 23 February 2012).

285 UN High Commissioner for Refugees (UNHCR) (n 273) 14.

286 The Refugee Convention (n 278).

287 |_auterpacht and Bethlehem, (n 279) 119.

47



Article 1 paragraph (F). However, the purpose and scope of these two paragraphs are very
different. In fact, as suggested by Lauterpacht and Bethlehem, paragraph 2 of Article 33 refers to
different circumstances than those contained in paragraph (F).2% Specifically, one refers to the
expulsion of a person already considered a refugee or in the process; the other lists the condition
for not obtaining refugee status.

These differences are also reflected by other elements. For instance, in order to exclude the
application of the principle of non-refoulement, a refugee must also constitute a danger to the
security of the country in which he or she is present. 2%° In addition, while paragraph (F) refers to
crimes committed outside the country of refugee, before the admission, paragraph 2 is silent on
the question of where and when a crime must have been committed.?® In this regard, Grahl-
Madsen in his commentary, suggested that paragraph 2 should be interpreted in reference to a
crime committed in the country of refuge or another but after his or her admission as a refugee.?®
Paragraph 2 of Article 33 provides very precise exceptions to the principle of non-refoulement.
This essentially means that refugees can exceptionally be repatriated only for two reasons: in the
event of a threat to the national security of the host country; and if after being convicted of a
particularly serious crime, a refugee poses a danger to the community.2%?

It is also important to stress, that the Refugee Convention does not give a definition of serious
crime, national security or danger to the community. As a result, contracting states have a margin
of discretion in applying these exceptions.

Despite these lacks and the margin of appreciation, the term “security of the country” could be
considered equivalent to the well-known term “national security”.?%® According to Grahl-Madsen,
in fact, this concept corresponds to serious acts that endanger directly or indirectly the constitution,
the territorial integrity, the independence or the external peace of the country concerned.?** This
approach was also confirmed by Lauterpacht and Bethlehem.?%
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The second exception of this paragraph includes two different terms that should be read together,
“particularly serious crime”, and “danger to the community”. In fact, both conditions must be
fulfilled in order to apply this exception.?®® This means that if a refugee has been convicted of a
particularly serious crime but he or she does not represent a danger to the community of that
country, the exception of the principle of non-refoulement does not apply.?®” However, without a
clear definition of these concepts, countries could freely interpret the disposition of the refugee
Convention. In this regard, at the national level, the Federal Court of Australia ruled that the
principal statement of exclusion in Article 33, paragraph 2 of the 1951 Convention is that the
individual constitutes a danger to the community or national security, not that he or she was
convicted of a particularly serious crime.?%

Similarly, this also arises with the definition of “particularly serious crime”. For instance, in the
United Kingdom, this concept occurs if a person has been sentenced to a period of imprisonment
of at least two years.?® In the United States, on the other hand, different factors must be taken into
account, and only the determination of all these factors would satisfy the imposition of the
exception to non-refoulement under the Refugee Convention.3% Differently is the approach of the
Austrian Supreme Administrative Court, which specifically includes the notion of “particularly
serious crime”, “homicides, turnips, child abuse, arson, drug trafficking, armed robbery, and the
like”. This definition is also in line with the international level. In fact, in the Travaux Preparatoires
of the refugee Convention is possible to find the same criminal offence,* and the UNHCR
stressed that the crime itself must be of a very grave nature.**2 In a similar vein, within the
European framework, reference can be made to Article 83, paragraph 1 of the TFEU, which
delineates the parameters for defining criminal offences and sanctions within the ambit of

particularly serious crimes.>%3
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The last element under paragraph 2 is the notion of “danger to the community”. This concept,
unlike the term "national security", which focuses on the largest interests of the state, mainly refers
to the safety and well-being of the population.®®* This interpretation is also based on the notion of
non-refoulement included in other international documents. For instance, according to the
Bangkok Principles and the Declaration on Territorial Asylum, the principle of non-refoulement
can be limited to safeguard the population.3%®

It is also important to notice that, as indicated by the UNHCR, this concept of “danger to the
community” should not only refer to the existence of a past crime but should be assessed in relation
to a present or future danger to the community.3% In other words, it should not be the acts that the
refugee has committed to justify his or her expulsion, but that these acts can serve as an indication
of his or her future behaviour and therefore indirectly justify the expulsion.®°’

As for its meaning, the Refugee Convention is also silent in this case. However, it could be possible
to rely on national dispositions. In the UK for example, a conviction of at least two years is required
to endanger the community.®® In the United States, on the other hand, the Ninth Circuit of the
Court of Appeal requires several factors.3%°

As has already been pointed out, when these concepts are analysed, it should be kept in mind the
humanitarian character of the Refugee Convention. Therefore, the exceptions to the principle of
non-refoulement contained in paragraph 2 of Article 33 should be interpreted strictly.3°
Furthermore, this chapter not only clarifies the scope and legal implications of Article 33 of the
Refugee Convention but also shows that although the principle of non-refoulement is widely
accepted, its exceptions leave room for state discretion. This tension between humanitarian
protection and national interest lays the groundwork for the following sections, which will analyse

the application of the principle in light of other international and European legal instruments.
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2.4. A Journey through International Human Rights Conventions

The previous section shows that the principle of non-refoulement is an essential element of the
1951 Refugee Convention. However, this principle is not only a fundamental aspect for refugees
and asylum seeker protection, but it is also a principle of international human rights law. In fact,
the incorporation of the principle of non-refoulement into the international human rights protection
system has been strengthened several times by the United Nations.®!* The UNHCR itself
recognized that this principle has developed into a human rights obligation beyond the asylum
context.3!2

This recognition is based on the fact that over the years the prohibition against refoulement has
been included in various international instruments.3*® Specifically, such principle can be found in
the 1984 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment (CAT). Its Article 3 explicitly prohibits the transfer of a person to a country in which
there are reasonable grounds to believe that he or she would be in danger of suffering torture.3
Another significant document is the International Convention for the Protection of All Persons
from Enforced Disappearance, which includes this principle in Article 16.3*> Furthermore,
although not expressly mentioned, the principle of non-refoulement, as it will be further analysed,
was also included in Articles 6 and 7 of the 1966 International Covenant on Civil and Political
Rights.31¢

The prohibition against refoulement is not only recognized in Universal Treaties but is also firmly
established at the regional level. In Africa for example, this principle can be found in Article 2 of
the 1969 Convention Governing the Specific Aspects of Refugee Problems in Africa (OAU
Convention).3!” On the American continent, it is included in Article 22 of the 1969 American

Convention on Human Rights.3'® At the European level, the European Charter of Fundamental

31 Tamas Molnér, (n 260) 58.

312 UN High Commissioner for Refugees (UNHCR) (n 303) 8.

313 Jane McAdam, Complementary Protection in International Refugee Law (Oxford University Press 2007).

314 See Article 3, para 1 of the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment.

315 See Article 16, para 1 of the International Convention for the Protection of All Persons from Enforced
Disappearance.

316 See Article 6, para 1 of the International Covenant on Civil and Political Rights.

317 See Article 2, para 3 of the Convention Governing the Specific Aspects of Refugee Problems in Africa.

318 See Article 22, para 8 of the American Convention on Human Rights.

51



Rights mentions the principle of non-refoulement in Article 19%!° and the ECHR indirectly
recognized it under Article 3.32°

Furthermore, this principle can also be found in other important non-binding international
Documents. it is worth mentioning the 1984 Cartagena Declaration,®* on the protection of
refugees in Latin American countries, 322 and the 1967 Declaration on Territorial Asylum.3%
Although the principle of non-refoulement is recognised in various regional systems, this thesis
focuses primarily on the European framework, in particular the interaction between EU law and

the ECHR, given the unique role that mutual trust plays within the EU legal system.

2.4.1. Navigating the Intricacies: Asylum versus Human Rights Contexts

As previously indicated, the purpose and scope of the principle of non-refoulement under the
Refugee Convention are different from those included in other international Documents. In fact, if
we take into consideration Article 3 of the CAT, it is possible to notice immediately important
differences.

The first discrepancy is given by the fact that the Refugee Convention refers, as widely explained,
only to refugees and asylum seekers. On the contrary, Article 3 of the CAT protects anyone from
the risk of expulsion. Specifically, it reads: " No State Party shall expel, return ("refouler") or
extradite a person to another State ... ". Similarly, this extension is found in other Texts, such as
the EU Charter of Fundamental Rights, which refers to “no one” and indirectly in the ECHR.3?* In
these formulations, thus, the subject of protection is the ‘individual’ as such, not a specific category
of persons. In addition, following a literal interpretation, it could be assumed that not only

foreigners are protected from refoulement, but also citizens of contracting states.3>> From these
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factors, therefore, it is clear that the personal scope of the principle of non-refoulement is wider in
the context of human rights than refugee law. 32

Another important aspect to consider is the limits of this principle. According to the 1951 Refugee
Convention, the principle of non-refoulement is not formulated in absolute terms. As previously
indicated, a contracting state may reject a refugee or asylum seeker in the event that he or she is a
danger to the security of the country or as a result of a conviction he or she is a danger to the
community.

In the context of human rights protection, on the other hand, the 1984 Convention against Torture
and the American Convention on Human Rights formulate an absolute prohibition of refoulement.
This means that under such Documents, exceptions or derogations are not permitted. Specifically,
Article 2 paragraph 2 of the CAT expressly establishes that: “No exceptional circumstances
whatsoever, whether a state of war or a threat of war, internal political instability or any other
public emergency, may be invoked as a justification of torture.”

Similarly, the principle of non-refoulement has been recognised as an absolute norm under the
ICCPR.3? In fact, Article 4 of the ICCPR excludes derogations from Article 7.328 This was also
confirmed by the Human Rights Committee, which established that no justification or other
circumstances can be invoked to justify a violation of Article 7 of the ICCPR.3%°

In addition, as will be analysed in the next sections, the absolute term of the principle of non-
refoulement has been recognised by the European Court of Human Rights in relation to Article 3
ECHR, and in the EU Charter of Fundamental Rights. It is also important to keep in mind that the
absolute aspect of the principle of non-refoulement, is not only a feature of these human rights
Conventions, but it can be found also in the asylum context. For instance, the 1969 OAU
Convention does not mention exceptions to such principle.3*°

Another important element to consider is the relation of the principle of non-refoulement with

extradition. As mentioned in the previous section, under the Refugee Convention, it is not clear if
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this principle includes protection from extradition. On the contrary Article 3 of the CAT explicitly
forbids extradition and the ECtHR and the Human Rights Committee recognised it in their
decisions.®! However, it is interesting to notice that many countries are bound by extradition
treaties and their obligations under those treaties may conflict with their duty to respect the
principle of non-refoulement.®¥ In this regard, different scholars have expressed themselves in
favour of the supremacy of the principle of non-refoulement. John Dugard and Christine Van den
Wyngaert, for instance, suggested that human rights treaties arising from notions of jus cogens,
thus, as a result to their higher status, should prevail over extradition treaties.®*3 On the other hand,
Walter Kéalin used an indirect approach.®** He considered the supremacy of the UN Charter over
other treaties®®, which according to Articles 55 and 56 member states are bound to respect human
rights.3%® Hence, extradition requests that conflict with the principle of non-refoulement are
accordingly in contrast with the provision of the UN Charter.*’

When we consider the principle of non-refoulement under the asylum and human rights context,
it can be assumed, therefore, that it applies in the event that there is a real risk of persecution,
violations of the right to life, torture, punishment, inhuman or degrading treatment. Furthermore,
it is extended to all persons who may be in the territory or jurisdiction of a State, including asylum
seekers and refugees. In addition, it is also considered an absolute principle and cannot be limited,
not even in exceptional circumstances such as terrorism or armed conflict.>*

However, this broad definition may highlight other aspects. In practice, following what has been
specified, it could be argued that if a refugee were to be removed, under Article 33, paragraph 2
of the Refugee Convention, but the prohibition from refoulement is forbidden by the other Human
Rights treaties, the logical result would be that the person would maintain the refugee status and it

would be practically impossible to send him or her back. Furthermore, if the individual falls within
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the scope of the exclusion clause of the Refugee Convention, he or she will not be granted refugee
status. However, as established by the Human Rights Conventions, he or she would be authorised

to continue to remain in the country, consecutively, without a certain status.*°

2.4.2. Unravelling the Nuances in Comparing Human Rights Treaties

The scope of the principle of non-refoulement not only differentiates between the Refugee
Convention and the Human Rights Treaties, but there are also some discrepancies between them.
As mentioned before, Article 3 of the CAT explicitly provides for an absolute prohibition of
refoulement. However, if we compare it to the ECHR and the ICCPR, it is possible to notice that
this principle, under the Convention Against Torture, contains some significant restrictions.
Specifically, according to Article 3 of the CAT, a person cannot be removed only in case of a risk
of torture in the country of destination. This means that other less severe forms of punishment,
serious harm or ill-treatment are not taken into account for that purpose.3* In fact, Article 1 of the
CAT gives a precise definition of torture, which is considered an act of severe physical or mental
pain intentionally inflicted with the aim of obtaining information or a confession.34

The Convention Against Torture is the only document, among those mentioned, that defines the
concept of torture. In this regard, three essential elements can be configured.®* Firstly, in order to
qualify as torture, the pain suffered must be considered “severe ". Herman Burgers and Hans
Danelius suggested that prolonged insolation, and deprivation of food, water or sleep may also fall
within this concept.®*® Secondly, the act must be performed in order to achieve a purpose, such as
information or confession. David Weissbrodt and Isabel Hortreiter specified that the list of
purposes indicated in Article 1 of the CAT “is not exhaustive, but rather an enumeration of the
most common purposes.”34* Third, in order to be considered torture, this act must be committed by
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a state representative. This means that pain inflicted by private actors does not fall under the
concept of torture and a victim cannot be protected by the Convention.34

The principle of non-refoulement under the ICCPR and the ECHR, on the contrary, is also
extended to less serious forms of punishment. In fact, the Human Rights Committee, in relation to
Article 7 of the ICCPR, interpreted the principle of non-refoulement as a prohibition against any
return that would lead not only to torture but also to inhuman or degrading treatment or
punishment.3#® Similarly, as it will be further analysed, the European Court of Human Rights, in
relation to Article 3 of the ECHR, has also extended the prohibition of refoulement upon the
existence of these factors.

Following these interpretations, therefore, it seems clear that the principle of non-refoulement
under the ECHR and the ICCPR has a wider scope than the one provided in Article 3 of the CAT.34
The prohibition against refoulement, as already mentioned, is not expressly included in the ICCPR.
It was confirmed for the first time by the Human Rights Committee in 1967, in the Torres v.
Finland case.®* The decision concerned a former Spanish political activist, who was arrested in
Finland. Subsequently, following a request from the Spanish government, the claimant was
extradited to Spain. The applicant, then turned to the Human Rights Committee claiming that his
extradition would expose him to treatments contrary to Article 7 of the ICCPR.%*® Although his
application was rejected, the Committee recognized the prohibition from refoulement in case of a
risk of torture in the country of destination.>*

It can be noted that the principles stated in Article 7 of the ICCPR and in Article 3 of the ECHR
are almost identical. Therefore, it is not surprising that the Human Rights Committee, in its
decisions, developed the concept of non-refoulement in a very similar way to the approach adopted
by the ECtHR.**! In the Kindler v. Canada case, for example, the Committee specifically referred
to the Soering v. United Kingdom case of the ECtHR.**? In addition, the Committee has gone even
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further. General Comment No. 31 extended the application of the principle of non-refoulement to
Article 6, which concerns the right to life.3%3 Specifically, the Committee has established that the
obligation imposed on member states not to extradite, expel or remove a person from their territory
occurs also in cases enshrined in Article 6 of the ICCPR.*** In other words, under the Covenant,
the prohibition of non-refoulement applies not only if there is a risk of torture, punishment or
inhuman or degrading treatment, but also in case of a danger to the life of an individual.®*®
Nevertheless, it is important to consider that the absolute nature of the principle of non-
refoulement, pursuant to Article 7, finds a limit in Article 6. In fact, even though this Article
prohibits the arbitrary deprivation of life, it does not forbid the death penalty.®*® Therefore, it might
be possible to send a person to a country where capital punishment is still in force. However, on
several occasions, the Human Rights Committee denied extradition in situations where the
applicant would have faced the death penalty in the country of destination.3’

In addition, the way in which the death penalty is executed may also be relevant.®*® The Human
Rights Committee, in fact, in the Chitat Ng v. Canada case specified that not the death penalty
itself, but the way it is imposed on the applicant, constitutes a limit for removal.** From these
decisions, therefore, Article 6 does not appear to limit the absolute character of the principle of
non-refoulement.

The General Committee No. 20 has extended the prohibition against refoulement, under Article 7
of the ICCPR, also to cases where the risk of torture or ill-treatment comes from private individuals
or non-state actors in the country of destination.® Specifically, it stated that contracting States
have a duty to ensure protection through legislative and other measures that may be necessary

against the acts prohibited by Article 7, regardless of whether they have been committed by persons
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acting in their official capacity or private capacity.*®* Also, in this case, the standards that arise
from the ICCPR and the ECHR differ from those provided by the CAT. In fact, as already stated,
the concept of torture indicated in Article 1 of the CAT includes only measures enacted by a state
or with the consent of the state, but not measures imposed by private individuals.®®? This firm
concept of torture was also confirmed by the United Nations Committee against Torture, which
specified that the obligation to refrain from expelling a person who could be subjected to torture
inflicted by private actors and without the consent of the country, does not fall within the scope of
Article 3 of the Convention.3%

The reason behind the decision not to include private persons in the definition of torture could be
justified by the fact that if such acts are committed by private individuals and without any
involvement of the state, authorities are expected to adopt normal justice procedures and
punishment to protect the victim.364

The scope of the principle of non-refoulement has been extended to a level that covers also indirect
removal. This means that people are also protected from being transferred to a state which may
not itself endanger them, but which would not effectively protect them from a subsequent transfer
to a country that would violate their human rights.

The international community commonly adopted this approach, also in relation to the Refugee
Convention. In fact, the UNHCR recognised that the principle of non-refoulement under Article
33 of the 1951 Convention implies that contracting states have a duty to take measures to avoid
direct or indirect removal of refugees and asylum seekers in a place where their lives or freedoms
would be in danger.®®® In the same way, the Committee Against Torture, in the Motumbo V.
Switzerland case, established that the principle of non-refoulement apply also to indirect

transfer.®®® Correspondingly, the Human Rights Committee stated that states have an obligation
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not to extradite, expel or remove a person from their territory to any country where the person may
subsequently be removed.*®

In regional contexts, the Inter-American Court of Human Rights, and the ECHR, as mentioned in
the previous chapter, have also extended the prohibition from refoulement to any state where a

person can be subsequently expelled, returned or extradited.3%®

2.5. Non-Refoulement as a Cornerstone of Customary International Law

The importance of the principle of non-refoulement is recognized not only by the fact that it is
contained in various international conventions but also that it is commonly accepted as a norm of
customary international law.

The concept of customary international law has been defined by the Statute of the International
Court of Justice as a general practice accepted as a law.*®® In this regard, the Court of Justice, in
the North sea Continental Shelf case, established that two elements are necessary to form a custom,
one objective and the other subjective. Precisely, the practice of the States “usus” and the belief
that this practice is required, prohibited or permitted by a rule of law “opinio juris sive
necessitates”.3"°

In addition to these requirements, it is also important to verify whether a norm enshrined in an
international convention can become a norm of customary international law. On this point, the ICJ,
in the above-mentioned case, established that a norm of customary international law can derive
from the practices of states in accordance with a conventional rule.>"

This approach was later confirmed in the "Nicaragua” case where the 1CJ specified that
conventional rules can exist alongside customary principles of similar content. The Court, in that

decision, recognized that the prohibition of threat or use of force referred to in Article 2 paragraph

367 UN Human Rights Committee (HRC), General comment no. 31 [80], The nature of the general legal obligation
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4 of the United Nations Charter also applied as a principle of customary international law.*"2

Specifically, according to the Court, the fact that a customary principle was contained in a
multilateral treaty did not mean that it ceased to exist as a principle of customary law.*"®

Having delineated the contours of customary international law, the next step is a discerning
examination of the non-refoulement principle's status within this framework. This necessitates a
nuanced differentiation between the incarnation of non-refoulement as articulated in the Refugee
Convention and its manifestation within the broader spectrum of Human Rights Conventions.

In relation to the notion of “state practice”, the ICJ has specified that for a conventional rule to be
considered customary international law, there should be a very broad and representative
participation in the convention.>”* In this regard, it is important to consider that 145 States are
members of the 1951 Refugee Convention and 146 of the 1967 Protocol. 3"

Moreover, it often happened that when states, not members of the Refugee Convention, did not
comply with its provisions, they referred to the principle of non-refoulement, claiming to have
respected it.3’® Therefore, this direct and indirect recognition of this principle shows that the
prohibition against refoulement, under the 1951 Convention is accepted worldwide.

As regards the concept of "opinio juris sive necessitates”, the ICJ, in the North sea Continental
Shelf case, requested that the practice must be considered mandatory by the existence of a rule of
law requiring it.3"" in this respect, it is essential to remember that, the Refugee Convention is
binding for contracting states, and Article 33 is not subject to reservations. Moreover, member
states and the UNHCR?"® have specifically recognized the compulsory aspect of the principle of
non-refoulement as a norm of customary law.3"®

Based on these characteristics, and as also generally recognized by scholars, therefore, it should

be accepted that the principle of non-refoulement, under Article 33 of the Refugee Convention,
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has become an element of customary international law.>®° There is still a doubt, on the other hand,
whether the principle of non-refoulement under Article 33 of the Refugee Convention can be
considered a peremptory norm of general international law or jus cogens.38!

In the context of human rights, the principle of non-refoulement can be associated with the
prohibition of torture, punishment and inhuman and degrading treatment. In this regard, it is widely
accepted that the prohibition on torture, included in the Convention Against Torture, has a
customary status®? and it is also considered to be a norm of jus cogens.®3 Although the CAT is
the only Convention that mentions the concept of torture, separated from additional forms of
punishment, the other international instruments consider torture, punishment and inhuman and
degrading treatment all together, as a single prohibition.3®* These Conventions are recognised
worldwide and they have a binding nature,® thus, the customary status of these prohibitions is

commonly accepted.38®
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The principle of non-refoulement, therefore, as an integral part of the prohibitions of torture,
punishment and inhuman and degrading treatment, 3 it is also configured as a norm of customary
international law.388

This section therefore distinguishes between the recognition of non-refoulement as a customary
norm under the Refugee Convention and its articulation within broader human rights law, thus
reinforcing its fundamental role in the legal systems. However, although global acceptance of the
principle is widespread, some regional variations persist in the way it is interpreted and applied.
Indeed, there is an ongoing debate among scholars as to whether the principle of non-refoulement
should be recognised as a norm of jus cogens. Lauterpacht and Bethlehem argue that the principle
constitutes customary international law but disagree on classifying it as peremptory.®® In contrast,
Goodwin-Gill, McAdam and Emma Dunlop argue that its close connection with the absolute
prohibition of torture, already recognised as jus cogens, may justify a similar classification.3%
Moreover, Jean Allain goes further, stating that non-refoulement clearly fulfils the criteria for a
jus cogens norm.3°?

This Thesis is in line with the latter positions, considering that the principle of non-refoulement
fulfils the main criteria commonly required for a norm to be classified as jus cogens. In particular,
its close connection with the absolute prohibition of torture, the broad recognition of the principle,
its non-derogable character and its essential role in the protection of fundamental rights in
international law support this assertion.

Further support for this position can also be found in the work of Costello and Foster, who argue
that the principle of non-refoulement, particularly when linked to the prohibition of torture and
inhuman treatment, satisfies the legal and normative criteria of jus cogens.3®? This view is further

reinforced by the approach to jus cogens adopted by the International Law Commission itself in
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its Draft Conclusions on Mandatory Norms of General International Law. In fact, in his Second
and Fourth Reports, Special Rapporteur Dire Tladi explicitly referred to the prohibition of
refoulement as an example of a norm that can rise to the level of jus cogens, especially when
derived from the prohibition of torture.3®® These authoritative developments additionally
strengthen the position of the thesis that non-refoulement has become as a peremptory norm of

international law.

2.6. The principle of non-refoulement under the ECHR

In the previous sections, it has been highly demonstrated that the principle of non-refoulement is
placed among the most important refugee and human rights legislations.

However, based on the analysis of the documents reviewed in the previous chapter, the
enforcement of this principle by individuals could be problematic. The 1951 Refugee Convention,
for instance, does not provide for an international body to monitor its implementation.
Furthermore, although Article 38 establishes that disputes relating to its interpretation between
contracting States may be submitted to the International Court of Justice, no procedure is available
for individual complaints.3** As a result, a refugee or asylum seeker is not able to obtain protection
in the event of a violation of the principle of non-refoulement. A form of protection, however,
might be ensured by national courts, in case states have transposed the Convention into domestic
legislation.3%®

Under the Convention against Torture, the procedures are different. Article 17 of the CAT provides
for a body responsible for monitoring the provisions of the Convention.3% Thus, in the event that
an individual suffers for a violation of one or more rights guaranteed by the Convention, he or she
can lodge an application to the Committee Against Torture.

As to the requirements for referring to the ECtHR, in order to apply to the Committee certain

conditions must be met. The individual must have exhausted all available domestic remedies

393 International Law Commission, ‘Second Report on Jus Cogens by Special Rapporteur Dire Tladi’ (16 March 2017)
UN Doc A/CN.4/706; and ‘Fourth Report on Peremptory Norms of General International Law (Jus Cogens)’ (31
January 2019) UN Doc A/CN.4/727.
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unless the application of the remedies is unreasonably prolonged.®®” In addition, the same matter

must not be under another procedure of international investigation®*

, and the application is
inadmissible if it is anonymous.3°

It is important to note, however, that contracting states are allowed to recognize the competence
of the Committee at any time and that the decisions taken during the procedures are not binding
for those states.*® In fact, the Commission only reviews the petitions and forwards its opinion to
the state concerned.**

The procedure under the ICCPR is not very different.*%2 The 1966 Optional Protocol to the
International Covenant on Civil and Political Rights, guarantees the possibility for individuals to
submit communications to the Human Rights Committee, in the event of a violation of the
Convention by Member States.*®® Also in this case, however, if the communication is admissible,
the Committee issues a decision that is not binding on the states.*%*

In Europe, on the other hand, protection against the prohibition of refoulement is different. The
principle, in fact, can be concretely enforced, both under the ECHR and in the EU legislation by
the Court of Justice. Specifically, as mentioned in the previous chapter, in the event that the ECtHR
ascertains a violation of one or more rights contained in the Convention, it can force a State to put
an end to the violation of such right.*®® Nonetheless, the judgment issued does not require the
country to annul or change the national legislation in contrast with the ECHR. On the contrary,
Article 41 provides for an obligation of compensation, which generally consists of a sum of money
that must be paid to the applicant.*%®

2.6.1. Tracing the Evolution of Non-Refoulement in the ECHR Framework
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As already widely indicated, the ECHR does not contain a specific provision of the principle of
non-refoulement. Nonetheless, the European Court of Human Rights and the Commission have
developed over the years a guarantee against any type of forced expulsion.

The first decision of the European Commission of Human Rights related to Article 3 of the ECHR
and the prohibition of expulsion took place in 1961 in the P. v. Belgium case.*” Subsequently, the
Commission, in the X v. the Federal Republic of Germany case, specified that extradition could
raise a problem if it was carried out to a country where human rights guaranteed by the Convention
would be violated.*%®

The matter of non-refoulement was then addressed for the first time by the European Court of
Human Rights in 1989, in the Soering case. The case involved Jens Soering, a German citizen
who, in 1985, was accused of killing his girlfriend's parents in the United States. He fled to England
where was arrested by the English police the following year. Subsequently, the US government
asked for his extradition, where he would be sentenced to death. According to the ECtHR, the so-
called "death row phenomenon”, and other specific factors, such as his young age, mental
condition, and the risk of homosexual abuse and physical attack, fell within the concept of inhuman
and degrading treatment.*®® Consequently, the Court stated that the extradition of a person to a
state where there was a real risk of exposure to torture, punishment or inhuman or degrading
treatment was precluded by Avrticle 3 of the ECHR.*°

Although the right to asylum is not guaranteed by the European Convention, in the following years,
given its universal nature, the principle of non-refoulement was also extended to asylum seekers.*!!
In the Vilvarajah case, for example, the Court ruled that even though states have the right to control
the entry, residence and expulsion of foreigners, the expulsion by a Contracting State of an asylum
seeker can give rise to a problem under Article 3, and hence engage the responsibility of that State
under the Convention.*!2

Given its close relations with the European Union, it is imperative to emphasize that the ECtHR

has extended the scope of the principle of non-refoulement also in relation to EU law. In this
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regard, as it will be further analysed, the Court more than once reiterated that the prohibition
against refoulement, given its absolute nature, does not allow for exceptions, and consequently
also prevails over European Union law. This approach was shown in the M.S.S. case, where the
Belgian authorities, following the Dublin Regulation and the principle of mutual trust, transferred
an asylum seeker to Greece. However, considering the inhuman and degrading conditions, Greece
could not be considered a safe country, as recognised instead by the European Union. 43 For these
reasons, both Greece and Belgium were condemned by the ECtHR for violation of Article 3 of the
ECHR.#4

2.6.2. Delving into the Absolute Nature of Non-Refoulement

Since the Soering case, it has been clear that the principle of non-refoulement under Article 3 of
the ECHR has its own scope of application, which is independent of the one included in the
Refugee Convention and other International Treaties.**® In fact, according to the European Court,
although the principle of non-refoulement is included in other International Conventions, states
are not excluded from complying with the provision of the ECHR.*¢

As suggested by Eeva Nykénen, this declaration of autonomy has allowed the ECHR to maintain
the flexibility of the principle of non-refoulement and avoid being trapped by the limitations
enshrined in the other Conventions.*!” Indeed, a notable distinction from the Refugee Convention
lies in its scope and limitations: the Convention's coverage is exclusive to refugees and asylum
seekers, and its non-refoulement principle can be subject to limitations under certain
circumstances. In contrast, the ECHR guarantees protection universally to everyone, upholding
the principle of non-refoulement unconditionally. Additionally, the ECHR's Article 3, in
comparison to the CAT, encompasses not only instances of torture but also extends to other forms

of punishment and inhuman or degrading treatments.
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The absolute nature of the principle of non-refoulement was first recognized by the ECtHR in 1991
in the Vilvarajah case*'8, and then subsequently reconfirmed in the Chahal judgment.*!® In that
case, the Court rejected all objections from the British government that it wished to balance the
protection offered by Article 3 with the limit of “national security”, including in Article 33
paragraph 2 of the Refugee Convention. Specifically, the Court stated that: "[t]he Convention
prohibits in absolute terms torture or inhuman or degrading treatment or punishment, irrespective
of the victim's conduct.”*?° Consequently, the protection offered by Article 3 of the ECHR must
be extended to expulsions every time there is a real risk of inhuman and degrading treatments,
regardless of the individual’s conduct.*?

Following this important decision, many states tried to question this absoluteness, especially in
relation to anti-terrorist measures.*?? In this regard, an emblematic pronunciation is the Saadi
judgment. In that case, the applicant, an asylum seeker, was arrested by the Italian police and
suspected of terrorist activity. The British government also intervened during the investigation,
stressing the need for the Strasbourg Court to review its position taken in the Chahal case. The
British government, in fact, specified that the ECHR does not recognize the right of asylum. That
right is included in the Refugee Convention, which explicitly limits it in cases of national security
or where the asylum seeker has been responsible for acts contrary to the principles of the United
Nations.*”® The Court, nevertheless, confirmed the absolute nature of the non-refoulement
principle.

A more recent affirmation of these principles can be seen in the recent judgments of N.D. and N.T.
v. Spain, M.H. and Others v. Croatia, and J.K. and Others v. Sweden. ** This case involved three
Iragi nationals who were denied asylum in Sweden and faced deportation to Iraq. The European
Court of Human Rights found substantial grounds to believe that, if returned to Iraqg, the applicants
would face a real risk of treatment that contravenes Article 3 of the ECHR, thus reinforcing the
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absolute nature of the principle of non-refoulement within the context of the European human
rights framework.

This absolute character is also confirmed by Article 15 paragraph 2 of the ECHR, which does not
allow exceptions to Article 3 even in the case of armed conflict.*? This provision was confirmed
in the Ireland v. the United Kingdom case, where the Strasbourg Court stated that the Convention
prohibits torture and inhuman or degrading treatment or punishment in absolute terms, regardless
of the victim's conduct and there can be no derogations even in the event of a public emergency
that endangers the life of the nation.*?

In addition, the ECtHR has commonly recognised the prohibition of refoulement in case of
inhuman or degrading treatment inflicted by non-state actors.*?” In this regard, it is worth
mentioning the Ahmed v. Austria judgment.*?® The case concerns a person from Somalia, who
obtained refugee status in Austria. However, the Austrian authorities subsequently decided to
expel the applicant to Somalia because he had committed crimes while residing in Austria. Since
Somalia was in a state of civil war at the time and different clans were fighting in order to take
control of the country, the ECtHR held that the applicant's deportation to Somalia would have
resulted in a violation of Article 3 of the ECHR.*?° The Court, therefore, implicitly acknowledged
that the prohibition against refoulement is also applicable in situations where the damage in the
country of destination comes from a different body than state authorities, such as in that case rival
clans.

Another judgment in which the ECtHR has explicitly addressed this issue is the H.L.R. v. France
case. Although it rejected the applicant's request, the Court did not exclude that in other
circumstances the violation of Article 3 of the ECHR may also occur in case of ill-treatment

inflicted by non-state actors.**

2.6.3. Non-refoulement under Article 3 of the ECHR
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An important aspect to consider is to understand in what circumstances the principle of non-
refoulement applies under Article 3 of the ECHR. In this regard, it is necessary to distinguish the
three different forms of prohibited treatment covered by that Article. This relationship has been
discussed quite extensively by the Commission on Human Rights in its report on the Greek case**!,
which is one of the few interstate complaints handled by the Commission.*3? Following this report,
the ECtHR distinguished torture, inhuman and degrading treatment based on the degree of
intensity of the suffering caused to the victims. Specifically, torture is considered the most serious
form of prohibited treatment, and degrading is the least serious.**® In this regard, in the Ireland v.
the United Kingdom case, the ECtHR stated that the level of severity should be evaluated according
to all the circumstances of the case, such as the duration of the treatment, its physical or mental
effects and, in some cases, sex, age and state of health of the victim.*** In the Soering case for
instance, the “death row phenomenon” was considered an inhuman and degrading treatment
mainly because of the length of detention before execution, and the severity of the special detention
regime, where the person concerned, given his age, nationality and colour, could have suffered
homosexual abuse and physical assault.*

With these factors in mind, as has already been analysed, “torture” occurs in case of serious mental
or physical suffering with the aim of obtaining information or a confession. “Inhuman”, on the
other hand, is a treatment inflicted with premeditation, which lasts for hours, causing bodily injury
and intense physical or mental suffering.**® By “degrading” is meant the treatment that humiliates
a person, without respecting his or her human dignity and even diminishing it.*3’

It is also relevant to note that the scope of application of Article 3 is not only limited to these
aspects. It appears that the Strasbourg Court has extended the protection against refoulement in
cases involving risks resulting from generalized violence.**® In the Sufiji case, for example, the

ECtHR ruled that the violence in Somalia was of such an intensity that the transfer of the applicant
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to Mogadishu would lead to a real risk of a treatment prohibited by Article 3 of the Convention.**

Similarly, the Court also held that harsh medical conditions could lead to a violation of Article 3
of the ECHR.*% In the case of D. v. United Kingdom, the Court stated that removing an individual
affected by AIDS from the UK to Saint Kitts and Nevis would result in a violation of Article 3
since the medical facilities and care in that country were inadequate for people suffering from
AIDS 41

It is also important to consider that non-refoulement cases analysed by the ECtHR might differ
from the other cases set out in Article 3. This is due to the fact that the prohibition from refoulement
refers to potential violations of the article of the Convention.**? In other words, ill-treatments,
under Article 3 of the ECHR, may or may not occur if the contracting state removes an individual
from its territory.**® On the contrary, in other cases, the violation has already happened.

This difference can be found in the fact that the Strasbourg Court does not normally rule on the
existence of potential violations of the Convention.*** However, as the ECtHR stated, if an
applicant claims that a decision to extradite him or her, would be contrary to Article 3, an exception
to this principle is necessary “in view of the serious and irreparable nature of the alleged suffering
risked, in order to ensure the effectiveness of the safeguard provided by that Article”.**> Therefore,
as established by the Court, this exception is justified by the serious and irreparable consequences
that might occur as a result of the refoulement and not by those that have already occurred.

This approach can also be confirmed by the definition of non-refoulement contained in the other
Conventions and by the ECtHR itself.**® In fact, the removal is prohibited when there are
substantial grounds to believe that the applicant would face a real risk of suffering torture or
inhuman or degrading treatment or punishment in the country of destination.**’ The term “real
risk” hence, refers to the probability that such circumstances may occur.

Furthermore, from the notion of " substantial grounds” a further aspect emerges. According to

Eeva Nykanen, such a term would refer to the standard of proof, which seems to be reduced in
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these cases.*® In fact, the Strasbourg Court recognised that in non-refoulement cases, applicants
often find it difficult to prove their claims.**° Specifically, the ECtHR, in the Said case stated that
the establishment of documentary evidence is not a prerequisite for complying with the required
standard of proof.*® Nevertheless, the applicant must be able to make sufficiently coherent and
reliable statements regarding the risk of harm that he or she will encounter after the transfer.**
Although the burden of proof is limited, as it was also recently confirmed in the F.G. v. Sweden
case*?, the Court has specified that it does not fall solely on the applicant.*>® On the contrary, as
stated in the Cruz Varas case, the Court itself can also gather evidence on its own initiative.*** This
occurred, for example in the N v. Finland case, where the ECtHR exceptionally appointed two
delegates from its members to travel to Finland in order to collect evidence.*® Similarly, in the
S.H. v. the YK, the ECtHR imposed the burden of proof on the state.**®

Furthermore, the Court, in its decision-making process, does not just analyse the evidence of the
parties involved but also uses information collected from other states, United Nations agencies and
non-governmental organizations.**” However, it is also important to note that the ECtHR has not
always followed this burden of proof method. In the Garabayev case, for example, the Court, in
assessing the evidence on which to base the decision on whether there has been a violation of

Avrticle 3, requested the evidence beyond reasonable doubt.**

2.6.4. Non-refoulement beyond Article 3 of the ECHR

Although the principle of non-refoulement is included in Article 3 of the ECHR, the Strasbourg
Court, over the years, has connected it with other articles, thereby extending its scope.
A clear example is found in the Gomes v. Sweden case which concerns an expulsion order issued

by the Swedish government to Bangladesh, where the applicant, an asylum seeker, would have
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been sentenced to capital punishment. In that case, the prohibition from refoulement was linked to
Article 2 of the ECHR which guarantees the right to life**°, and to Article 1 of the Additional
Protocol No. 13 which abolishes the death penalty.*®® The ECtHR, although declared the case
inadmissible, stressed the need to analyse the two articles jointly in combination with Article 3,
and recognized the risk that the applicant, once expelled, would be in danger due to the imposition
of the death penalty that awaited him in that country.*6!

The extension of the scope of the principle of non-refoulement appears also in Article 5 of the
ECHR, where the Court, in the Othman v. the United Kingdom case, considered that a contracting
State would be in violation of the right to liberty and security if it removed an applicant to a state
where he or she was at real risk of a flagrant breach of Article 5.46?

The Strasbourg Court in its jurisprudence also mentioned a possible effect of the principle of non-
refoulement on Article 6 of the ECHR, which concerns the right to a fair trial. In the Soering case,
the ECtHR did not exclude the possibility that extradition could cause problems in relation to
Article 6.%6% This position was later reaffirmed in the case of Al-Moayad v. Germany*®* and
subsequently also in the Othman case, where the Court found that there was a real risk of violation
of the right to a fair trial, and therefore the deportation of the applicant would have resulted in a
violation of Article 6.4%°

More doubtful is the correlation with Article 8 of the ECHR, in which the Court hesitated to extend
the scope to the principle of non-refoulement. In the F. v. the United Kingdom case, for example,
the applicant claimed that his expulsion to Iran would violate his right to physical and moral
integrity under Article 8 of the ECHR. The Court, nonetheless, rejected the possibility of such a
link.468

It is also pivotal to consider that the European Court of Human Rights has not yet explicitly
broadened the principle of non-refoulement to encompass other articles comprehensively.

However, this restraint should not be interpreted as a permanent boundary. The Court's perspective
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of the European Convention on Human Rights as a "living instrument” is particularly significant
in this context. This perspective suggests that the Convention's standards are not static but are
intended to be interpreted in light of the evolving conditions of modern times.*®” Such an approach
has been both directly and indirectly reaffirmed by the Court over the years. Consequently, it
leaves open the possibility for further expansion in the application of the non-refoulement
principle, hinting at a future where this principle might extend its protective reach to other realms
of the Convention, adapting to the ever-changing landscape of human rights and judicial

interpretation.

2.6.5. Indirect refoulement

As previously mentioned, the principle of non-refoulement has been extended to such a level that
it also includes the violation of indirect transfers.

In the asylum context for instance, it has been argued that sending people to third countries which
are not parties to the Refugee Convention or whose asylum systems do not comply with
international standards involves a violation of non-refoulement.*®® In this regard, the ECtHR, in
the Abdolkhami case, ruled that Turkey had a duty to ensure that Iranian applicants expelled to
Irag were not exposed to treatment contrary to Article 3 of the ECHR. Specifically, Turkey was
held responsible for the violation of refoulement due to the fact that there was a real risk that the
applicant transferred to Iraqg would have been removed to Iran due to the lack of an internal
protection system against the refoulement of the Iragi government.*6°

Indirect refoulement is also recognized not only in the case where the intermediate country is not
a member of the main international human rights conventions but also when it is considered a safe
country. A clear example is the T.I. v. UK judgment. *"° The case concerns a person who applied
for asylum in Germany after fleeing Sri Lanka. The German government, however, rejected his

application and issued an expulsion order. Following this decision, the applicant decided to move
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to the United Kingdom, where he again applied for asylum. Following the Dublin Convention, the
United Kingdom ordered the removal of the applicant to Germany where he would be deported.
The Strasbourg Court, despite the Dublin Convention, found that this indirect removal did not
exclude the UK's responsibility to ensure that the applicant, subsequent to his expulsion decision
by the German government, was not exposed to torture or ill-treatment in the final country of
destination.*"

This decision particularly underlines the Strasbourg Court's approach to the application of the
principle of non-refoulement within the EU framework. The T.1. v. the United Kingdom case, in
fact, clearly highlights that accession to the Dublin Convention and the recognition of a country
as ‘safe’ does not exempt member states from their obligations under the principle of non-
refoulement. In effect, with this ruling, the Court strongly reaffirms that the responsibilities of EU
member states extend beyond the boundaries of intra-EU agreements and the perceived safety of
third countries. This landmark judgment, therefore, plays a fundamental role in establishing a more
comprehensive and human rights-centred approach to asylum procedures within the EU, strongly
affirming that the principle of non-refoulement is a cornerstone in the protection of refugees and

asylum seekers.

2.6.6. Non-refoulement beyond territorial control

Another important aspect, as already mentioned, is the concept of jurisdiction. The ECtHR in its
decisions repeatedly stated that jurisdiction is not limited to the national territory of the contracting
states.*’? In this regard, an emblematic case that requires particular attention is the Hirsi Jamaa
judgment, where the Strasbourg Court expresses its decision on the critical situation involving
European external borders and applies the prohibition of refoulement also in international
waters.*"

This case is also a clear example of the clash between the principle of non-refoulement and the
concept of a safe country, illustrating how the latter was employed to circumvent the proper
application of non-refoulement. This aspect will be then analysed in the final chapter.
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The case concerns the rescue of 11 Somalis and 13 Eritreans by the Italian authorities on the high
seas and their transfer to Libya. The applicants argued that during that rescue, they were not
identified and did not have the chance to formalize their asylum application.*’# In addition, they
claimed that they were not informed that they would be brought back to Libya and when they
became aware of it, they expressed their willingness to go to Italy, because Libya could not be
considered a safe country.#’®

On the contrary, according to the Italian government, the refoulement was legitimate since Libya
at the time was considered a safe country, as it had ratified the CAT, the ICCPR and the UNHCR
and the IOM offices operated in its territory.*’® Furthermore, Italy argued that the rescue had taken
place outside Italian territory and according to bilateral agreements between Italy and Libya, on
the control of migratory flows, those who were recovered on the high seas were sent back to Libya.
Therefore, no violation was committed.

The ECtHR, in that case, ruled that there was jurisdiction whenever a state exercises control and
authority through its agents operating outside its territory.*’” This was also confirmed by the United
Nations Convention on the Law of the Sea (UNCLOS), which states that a ship in international
waters is subject to the jurisdiction of the state whose flag it flies.*’® In addition, this rule could be
found also in the Italian navigation code, which establish that ships flying the Italian flag must be
considered national territory.4®

In relation to the concept of a safe country, the Court relied on the reports of international
organizations which stated that Libya could not be considered safe. In fact, these reports
demonstrated the systematic ill-treatment of irregular migrants perpetuated by the Libyan
government.*®® Furthermore, it was believed that Libya's ratification of human rights treaties was
not an adequate guarantee against the risk of undergoing inhuman treatment,*! and the presence
of the UNHCR was not relevant, given that that office did not obtain recognition from the Libyan

political authorities.*?
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The Court also considered the risk of indirect refoulement, and in this regard, it stated that Italy
had to ensure that the intermediate country gave sufficient guarantees regarding non-
refoulement.*® However, it was commonly known that Libya sent back asylum seekers to their
country of origin.

For these reasons, the Court condemned Italy for violation of Article 4 of Additional Protocol No.
4 which prohibits collective expulsions, Article 13 on the Right to an effective remedy, and Article
3 on the prohibition from refoulement.*34

From this decision, and considering the cases previously analysed, it becomes increasingly clear
that the Strasbourg Court has significantly extended the scope of the non-refoulement principle.
Following this analysis, this principle is now applied not only in its absolute and indirect forms
but also independently of other international norms and concepts that are part of EU law. For
example, the Hirsi Jamaa judgment clearly demonstrates this expansion, highlighting how the
Court seeks to extend and apply the principle of non-refoulement even in difficult circumstances,
such as those involving European external borders and international waters. This decision, along
with others discussed in this section, marks a decisive step in the evolution of the Court's
jurisprudence, demonstrating its firm commitment to human rights. Indeed, the Court's approach
is indicative of a comprehensive and evolving interpretation of the principle of non-refoulement,
thus ensuring that it is applied beyond conventional borders.

The European Court of Human Rights, with its decisions, underlines the central objective of this
chapter, which is to demonstrate that the principle of non-refoulement is an absolute principle,
which also applies indirectly and also extends beyond territorial control so that no form of
limitation is permitted. The analysis carried out in this chapter therefore lays the groundwork for
the following chapters, in which it will be shown how within the EU, despite having highlighted
this absoluteness, attempts are nevertheless made to circumvent the correct application of this

principle through the concepts of mutual trust and safe country.

2.7. The Principle of Non-Refoulement in the European Union Tapestry
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The prohibition from refoulement, as previously discussed, is not only a requirement included in
International Conventions. Over the years, it has also become a fundamental element of European
Union law, both at primary and secondary levels.

Under the primary source of EU law, the principle can be found in Article 78 paragraph 1 of the
Treaty on the Functioning of the European Union and in the Charter of Fundamental Rights, which
expressly guarantee compliance with the principle of non-refoulement.

Even though these two documents are placed on the same level, the scope of the principle of non-
refoulement in the Charter and the TFEU appears to be different. In fact, under Article 78 of the
TFEU, it can be immediately noticed that the principle is not related to the human rights context.
On the contrary, that Article links the principle of non-refoulement to a common asylum policy
and in accordance with the Refugee Convention.*®® Consequently, with all the limitations
provided.

On the other hand, under the Charter of Fundamental Rights, the prohibition from refoulement is
not bound by the Refugee Convention. Article 19 paragraph 2 reads: “No one may be removed,
expelled or extradited to a State where there is a serious risk that he or she would be subjected to
the death penalty, torture or other inhuman or degrading treatment or punishment”. From the
words used in this article, it is therefore clear that the scope of the principle of non-refoulement is
not limited to refugees and asylum seekers but applies to anyone. Furthermore, Article 19 does not
mention limitations, therefore, it might lead to consider the prohibition from refoulement as an
absolute principle.

This approach can be confirmed if we read Article 19 in conjunction with Article 4 of the Charter,
which establishes the prohibition of torture, inhuman and degrading treatment. In this regard, in
the Calddraru case, the Court of Justice specified that Article 4 cannot be limited*®® and the judicial
authority has the duty to verify whether the transfer of a person to another state would lead to a
violation of that Article.*®

Another factor that might prove the absolute character of Article 19 is based on the relationship
between EU law and the ECHR. As demonstrated in the first chapter, although the Council of

Europe and the European Union are separate legal systems, there is an increasing relationship
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formed between the two, in terms of their influence on each other's legal regimes. In this regard, a
clear example is provided by Article 52 paragraph 3 of the EU Charter, which states that the rights
contained in the Charter have the same meaning and scope of those rights guaranteed by the ECHR.
To this end, it is commonly accepted that, although Article 19 Paragraph 2 of the EU Charter does
not exactly reproduce the text of Article 3 of the ECHR, it incorporates, nonetheless, the relevant
case law of the ECtHR relating to such Article. *® Furthermore, as established by the Explanations
Relating to the Charter of Fundamental Rights, this correspondence of the EU Charter with the
ECHR also covers the limits of the latter.®® Therefore, since there are no restrictions regarding the
prohibition of refoulement under the ECHR, the same should apply to the EU Charter.

Another element supporting this theory is given by Article 53 of the EU Charter, which prohibits
restrictive or negative interpretations of human rights as recognized by International Agreements,
including the ECHR. Consequently, the application of any limitations to Article 19 paragraph 2 of
the Charter would lead to a violation of Article 53.4% In addition, it should be kept in mind that
although the principles enshrined in the EU Charter have the same meaning and scope as the rights
included in the ECHR, it does not mean that the protection of human rights is the same. This is
demonstrated by the last sentence of Article 52 paragraph 3 of the EU Charter, which establishes
that European Union law can provide broader protection.*®* Accordingly, as Roberta Mungianu
suggested, Article 3 of the ECHR and the case law of the ECtHR related to it should constitute
only a minimum standard of protection.*®? Therefore, there are no reasons to doubt the absolute
character of the prohibition from refoulement.

The last sentence of paragraph 3 of Article 52 of the Charter also highlights the fact that the scope
of the principle of non-refoulement is wider in the European Union. In fact, following this
paragraph, it seems that Member States can guarantee a higher level of protection of fundamental
rights than those enshrined in the ECHR. 4%

In addition, this approach seems also evident from the relation between Article 4 of the EU Charter

and Article 3 of the ECHR. Both articles establish that no one can be subjected to torture or to
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inhuman or degrading treatment and punishment. The prohibition against refoulement, thus, could
have been included in Article 4 as it is enshrined in Article 3 of the ECHR. However, the reason
that led the EU Charter to express the prohibition of refoulement in one Article and the prohibition
of torture in another was made, as indicated in the preamble of the Charter, to strengthen the
protection of fundamental rights.*** From these reasons, therefore, it seems clear that the principle
of non-refoulement in the EU has a broader scope than that provided for by the other Conventions

protecting human rights.

2.7.1. Non-refoulement as a general principle of EU law

Another factor that reinforces the scope of the principle of non-refoulement is given by Article 6
paragraph 3 of the TEU, which establishes that fundamental rights guaranteed by the ECHR
constitute general principles of EU law. Consequently, the prohibition of refoulement as
recognised in the ECHR, should be considered as a general principle of EU law.

However, before going further, it is relevant to consider whether the ECHR itself, as a general
principle of the Union’s law, is considered an integral part of EU law or not. In this regard, Roberta
Mungianu clearly analyses different approaches.*® Specifically, she mentioned that the Court of
Justice had conflicting opinions. In some cases, the CJEU established that the ECHR does not have
a special role and is equivalent to other international conventions, in others, it claimed that the
European Convention forms an integral part of the EU legal order through the concept of general
principles of EU law.*% Similarly, also among scholars, there are different approaches. Some
authors believe that the ECHR and its jurisprudence are not part of EU law until the EU accedes
to the European Convention. In the meantime, the principles enshrined in ECHR are only
considered as authoritative guidelines for the determination of general principles of law EU.**” On
the other hand, different authors believe that Article 6 paragraph 3 clearly states that the rights
included in the ECHR form general principles of EU law and consequently they are part of the EU

legal order.*®® In this regard, she specifically mentioned Bruno de Witte, who affirmed that the
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CJEU has no discretionary power on how to dispose of the rights of the ECHR, as Article 6
paragraph 3 of the TEU is clear in this regard.**°

In order to establish whether or not the principle of non-refoulement is part of the general principles
of EU law, the Elgafaji judgment of the Court of Justice is worth mentioning. °® The case concerns
an Iragi couple, who applied for a temporary residence permit in the Netherlands on the basis of
the risk of returning to Iraq. Following the rejection of the request, they decided to appeal the
decision. The Dutch Council of State suspended the procedure and asked the Court of Justice
whether Article 15 of the Qualification Directive offered protection only in those situations in
which Article 3 ECHR applies, or whether the directive offered additional protection.’®* The
Luxemburg Court held that even though Article 15 of the Directive corresponded essentially to
Article 3 of the ECHR, its interpretation had to be carried out independently.>®> However, that
interpretation must take into account Article 3 of the ECHR, which is part of the general principles
of Community law.>%

That decision therefore clearly proved that the principle of non-refoulement, under the ECHR is
considered as a general principle of EU law. This approach was also later confirmed in the case
famous N.S. case, which will be analysed in the next chapter in relation to how the concept of
mutual trust is used as a limit to the principle of non-refoulement.

In addition, although other International Conventions are not expressly mentioned by Article 6
paragraph 3, the Court of Justice has taken them into account in its jurisprudence, albeit to a more
limited extent.>®* In the Nold case, for example, the Court stated that fundamental rights form an
integral part of the general principles of law and the international treaties which protect these rights
can be considered as guidelines to be followed in the framework of Community law.>® This
decision, therefore, can be considered as further confirmation that although the other International
Conventions that protect human rights do not have the same value as the ECHR in the EU, the
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fundamental principle of non-refoulement, enshrined in them, is recognized as a general principle

of law.

2.7.2. Understanding Non-Refoulement within the Framework of Secondary EU Law Sources

The principle of non-refoulement is not only guaranteed among the primary sources of European
law but is also reflected in secondary EU legislation. In fact, there are several regulations and
directives that contain a provision in this regard. For instance, within the CEAS, the Qualification
Directive, which is particularly relevant, expressly provides for the prohibition of refoulement in
Acrticle 21. Unlike the EU Charter, however, this Article provides for limitations on the principle
of non-refoulement. In fact, it states that in the event that there is a danger to national security, or
a person has been convicted of a serious crime and constitutes a danger to the community of that
Member State, he or she can be removed.>%®

Following a literal interpretation, thus, it seems clear that the Qualification Directive reproduces
Avrticle 33 paragraph 2 of the Refugee Convention. Nevertheless, although the prohibition from
refoulement is similar in both documents, the directive extends the scope of the principle of non-
refoulement to another category of people. In fact, not only refugees and asylum seekers are
protected under Article 21 but also those entitled to subsidiary protection.>®” This protection, as
mentioned in the previous chapter, is granted to those who do not have the conditions for obtaining
refugee status but if returned to the country of origin, they would face a real risk of suffering
serious harm.%%®

The extension of the principle of non-refoulement is also confirmed by the Asylum Procedures
Directive, which establishes that pending the examination for obtaining refugee or subsidiary
protection status, applicants have the right to remain in the Member State.>* Such a directive went
also further by specifying that the prohibition from refoulement must be direct and indirect.>*°

It is very important to mention that the exceptions to the principle of non-refoulement under Article

21 of the Qualification Directive are clearly in contrast with its absolute character expressed by
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the EU Charter and pursuant to Article 6 paragraph 3 of the TEU. In fact, Article 21 of the
Qualification Directive does not affirm that Member States must respect the absolute principle of
non-refoulement, or the principle of non-refoulement in accordance with the EU Charter, on the
contrary, the Qualification Directive expressly mentions the 1951 Refugee Convention.%!!
However, the absolute nature of the principle of non-refoulement, under that directive, should not
be excluded beforehand. In fact, it might be recognised under its Recital 16, which establishes that
the directive shall respect and observe fundamental rights recognised by the EU Charter.>!2
Similarly, Article 21 paragraph 1 states that Member States must respect the principle of non-
refoulement in accordance with their international obligations.®® Consequently, it could be
relevant to consider that all EU states are also members of the ECHR, the CAT and the ICCPR
and in these documents the prohibition of refoulement is absolute.

This discrepancy between the limitations introduced by Article 21(2) of the Qualification Directive
and the absolute nature of Article 19(2) of the Charter has also generated academic debate. Roberta
Mungianu, for example, argues that the Charter offers a higher standard of protection and that the
principle of non-refoulement should be interpreted in line with its absolute wording, particularly
when read in conjunction with Article 4 of the Charter and Article 3 of the ECHR.%!* Similarly,
Cathryn Costello stresses that the Charter's prohibition of refoulement must prevail over
conflicting provisions of EU secondary legislation, especially where the latter reflects the more
limited scope of the Refugee Convention. Specifically, according to Costello, Article 21(2) of the
Qualification Directive should be interpreted within the margins allowed by the fundamental rights
enshrined in the Charter.® These doctrinal positions, therefore, reinforce the view that although
EU secondary legislation may formally replicate the Refugee Convention, its implementation must
remain consistent with the EU's broader human rights obligations.

In this regard, also the Court of Justice in the Ordre des barreaux case confirmed that if the
formulation of secondary EU law is open to more than one interpretation, preference should be

given to the interpretation which renders the provision consistent with primary law rather than
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with the interpretation that makes it incompatible with that law.>® In addition, the Court also stated
more than once that EU secondary law should be interpreted as far as possible, in such a way as
not to affect its validity and in compliance with primary law and in particular, with the provisions
of the EU Charter.>!’

Following this approach, the doubt whether Article 21 paragraph 2 of the directive should be
considered absolute or not, has been definitively resolved with the M v. Ministerstvo vnitra
decision.>® The case recently analysed by the Grand Chamber concerns three different people, an
Ivorian, a Congolese, and a Chechen, who obtained international protection respectively in the
Czech Republic and Belgium. These people were convicted and based on the serious nature of the
crimes committed, they were considered a danger to the community. For these reasons, as indicated
by Article 21 paragraph 2 of the Qualification Directive, these people should have been sent back
to their countries of origin. However, the CJEU held that while Article 33 Paragraph 2 of the
Refugee Convention denies the refugee the benefit of the principle of non-refoulement, Article 21
paragraph 2 of the Qualification Directive must be interpreted and applied in a way that respects
the rights guaranteed by the EU Charter. Specifically, such paragraph must respect Article 19
paragraph 2 of the EU Charter, which prohibits in absolute terms the transfer to a State where there
is a serious risk that a person is subjected to torture, inhuman or degrading treatments.>°

The principle of non-refoulement is also included in other secondary sources of law that are not
part of the CEAS but are still connected to it. A clear example is the 2008 Return Directive, which
applies to all third-country nationals who are illegally present on the territory of a Member State.>2
According to Article 5 of this directive, when member states remove a person, they must take into
account the principle of non-refoulement.>?

From the words used in that Article, it seems that the prohibition from refoulement applies to
anyone who is illegally present on the territory of a Member State, without exceptions. In fact,

according to Article 9, the procedure to be adopted for the removal of a person should be postponed

516 Case C-305/05, Ordre des barreaux francophones et germanophone and Others v Conseil des ministres, [2007]
ECLI:EU:C:2007:383, para 28.

517 Case C - 601/15 J. N. v Staatssecretaris van Veiligheid en Justitie, PPU [2016] EU:C 2016:84, para 48; Joined
Cases C-391/16, C-77/17 and C-78/17 M v Ministerstvo vnitra, X and X v Commissaire général aux réfugiés et aux
apatrides, OJ [2019] para 77.

518 Joined Cases C-391/16, C-77/17 and C-78/17 M v Ministerstvo vnitra, X and X v Commissaire général aux réfugiés
et aux apatrides, OJ [2019].

519 |bid, para 94.

520 See Article 2, para 1 of the Directive 2008/115/EC.

521 Ibid, Article 5.
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every time there is a risk of violating the principle of non-refoulement.>?? This interpretation was
also confirmed by the Court of Justice in the Abdida case. In that decision, the CJEU held that in
the event that the removal of a third-country national suffering a serious illness to a country in
which there are no adequate therapies would violate the principle of non-refoulement, the Member
States cannot proceed with such removal.>*® The Court specified that Article 5 of the Return
Directive must be read in conjunction with Article 19 paragraph 2 of the EU Charter.>?*

The obligation of EU Member States to respect the principle of non-refoulement also applies when
people have reached EU borders. In this regard, it could be mentioned the Schengen Borders Code
which establishes the rules governing the movement of people across the Schengen borders.®
According to Article 3 letter b), the Code applies to anyone who crosses the internal or external
borders of the EU without prejudice to the rights of refugees and persons requesting international
protection, in particular as regards non-refoulement. Similarly, the Regulation for the Surveillance
of the External Sea Borders requires that no one can be disembarked, forced to enter, conducted
or otherwise handed over to a country's authorities if there is a serious risk of violating the principle
of non-refoulement.>? It is interesting to note that this regulation reflects the judicial developments
of the Hirsi Jamaa case of the ECtHR, which as previously stated, concerned the responsibility of
the Italian government for intercepting people on the high seas and then returning them to the
Libyan authorities.>?’

Also under these regulations, the prohibition of refoulement can be considered as an absolute norm
as both of them ensure compliance with the principle of non-refoulement as defined in the EU
Charter and interpreted by the jurisprudence of the European Court of Human Rights.>?8

It is also important to mention the Regulation (EU) 2019/1896 on the European Border and Coast

Guard Agency (Frontex).>?° The new regulation has strengthened the competencies of the Agency

522 |bid, Awrticle 9.

523 |bid, para 48.

524 |bid.
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526 See Article 4, para 1 of the Regulation (EU) No 656/2014.

527 European Council on Refugees and Exiles, The application of the EU Charter of Fundamental Rights to asylum
procedural law, October 2014, page 35.

528 See Recital 12 of the Regulation for the surveillance of the external sea borders and Recital 36 of the Schengen
Borders Code.

529 Regulation (EU) 2019/1896 and repealing Regulations (EU) No 1052/2013 and (EU) 2016/1624.
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which has the duty to coordinate maritime and land-based activities for one or more Member States
and third countries at the external borders in order to manage migration in these areas.>*

The relationship between Frontex and the principle of non-refoulement is very close since the
agency has also the responsibility to provide assistance in the support of search and rescue
operations for persons in distress at sea and to coordinate and conduct return interventions.>3! In
fact, the risk of violating the principle of non-refoulement is considerably larger when the agency
performs its duty. Thus, this might be the reason why the regulation mentions several times the

responsibility of the Agency to respect this principle during its activities. 32

2.7.3. Exploring State Responsibility in the Context of the European Union

From the analysis that emerged in this section and in the previous ones, the principle of non-
refoulement can be considered a fundamental norm within European Union law and under
international law. In this regard, we should keep in mind that all EU states are also members of the
Refugee Convention, the CAT, ICCPR and ECHR. Consequently, it transpires that states have an
obligation to respect the principle of non-refoulement laid down in both international and European
legislations. As a result, the possibility that a conflict may arise between states' obligations to
respect international conventions and EU law cannot be excluded.

The European Court of Human Rights has ruled more than once against EU states for violation of
their obligations under the ECHR for having complied with EU law. %3 A clear example of such
responsibility can be found also in the famous Bosphorus judgment.>** The case began in 1994
when the Irish Ministry of Transport seized an aircraft belonging to Bosphorus Airways based on
Article 8 of Regulation (EEC) 990/93.5%° The dispute then reached the Supreme Court of Ireland
which suspended the procedure and referred for a preliminary ruling to the Court of Justice. In

1998, after the Luxembourg Court confirmed the correct application of the regulation, the company

530 |bid, Article 10 on the Tasks of the European Border and Coast Guard Agency.

%31 |bid, recital 3.

%32 The regulation expressively mentions the duty to respect the principle of non-refoulement in Recital 84 and 103;
Articles 36, 48, 50, 71, 72, 73, 80 and 86.
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went before the ECtHR claiming violation of Article 1 of the ECHR and Avrticle 1 of Protocol No
1 for the enormous economic damage suffered. The Grand Chamber confirmed that contracting
states are responsible under the ECHR for all acts regardless of whether such acts were a
consequence of the necessity to comply with international legal obligations.>®

Nevertheless, despite that constant approach, the Strasburg Court went further, by establishing that
an EEC member state is not responsible for violation of human rights if it implements a
Community act without having in this regard any discretionary power, provided that in this
organisation the fundamental rights receive an equivalent protection to that guaranteed by the
ECHR.>¥ In this historic decision, the Court reiterated that states have an obligation to respect the
ECHR regardless of their international obligations. However, the European Union has a special
place, and fundamental rights guaranteed by the EU can be considered equivalent to those
guaranteed by the ECHR. According to the European Court of Human Rights, therefore, whenever
an EU state complies with European legislation it does not incur a violation of the ECHR. The
violation of the ECHR might follow only in the event that a state has a margin of discretion in the
implementation of the EU rules.

The responsibility of the European Institutions, on the other hand, is different. In this regard, it is
important to specify that the EU is not a party to any of the international treaties above mentioned.
Consequently, it cannot be held responsible for violation of the principle of non-refoulement in
proceedings before the Human Rights Committee, the Committee against Torture, or the
ECtHR.>® Nevertheless, although the Union is not a party to these treaties, it does not mean that
it should not respect them. In fact, in different articles, the TEU establishes that the Union has a
duty to respect international law and the principles of the United Nations Charter.5%° Similarly,
Article 78 of the TFEU affirms that the Common European Asylum Policy must comply with the
Refugee Convention, the 1967 Protocol and other relevant treaties.>*® However, despite these
obligations to respect human rights in the EU Treaties, the Union is not part of those international
conventions and is not bound by them. In fact, as stated in Article 216 paragraph 2 of the TFEU,

only the agreements signed by the EU are binding for European institutions. Moreover, even

536 Bosphorus Hava Yollari Turizm Ve Ticaret Anonim Sirketi v. Ireland, App no. 45036/98 (ECtHR 30 June 2005),
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though Article 6 paragraph 2 of the TEU expressively stated that the Union shall access the ECHR,
the Court of Justice in Opinion 2/13 ruled against it.>*

This approach was also confirmed by the CJEU in the Kadi case. In fact, in that decision, the Court
annulled two previous judgments of the Court of First Instance stating that the Community acts
implementing UN Resolutions on international security and counterterrorism would enjoy a sort
of regime of immunity from any judicial control.>*? Specifically, the Court of Justice held that the
European Community is based on the rule of law, and an international agreement cannot affect the
system of competencies outlined by the EC Treaty or the autonomy of the Community legal order
itself.>*

Despite that decision, however, it must be remembered that the Union is still an international
organization and as such is required to respect the norms of customary law.>** In fact, it is
commonly accepted that international organizations are bound by obligations under customary
international law.>* In this regard, the Court of Justice expressed several times the obligation upon
the EU to respect the rules of customary law.>*® Specifically, it is worth mentioning the Opel
Austria case, where the Court recognized the customary principle of good faith as binding for the
EU.>*" Similarly, in the Racke case, the Court confirmed that the rules of customary international

law are binding upon the Community institutions and form part of the Community legal order.>*

541 Opinion 2/13, on EU Accession to the ECHR EU:C:2014:2454, para. 182.
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These decisions, therefore, clearly demonstrated that the EU can be responsible for violations of
customary principles. Hence, the principle of non-refoulement, as a norm of customary law, is
binding not only for member states but also for the European Union itself and its institutions.>*°
This position has been confirmed by the UN Human Rights Committee and the Committee Against
Torture, both of which have underlined that international organisations must comply with the
principle of non-refoulement whenever they exercise de jure or de facto authority in asylum and
migration matters.>® Similarly, the doctrine of international responsibility affirms that
international organisations can be held accountable for violations of customary norms, even in the
absence of formal treaty obligations.>®* According to legal scholars, and in particular Hathaway,
whenever an international organisation, such as the EU, designs or implements policies that result
in indirect refoulement, it must share responsibility with the implementing Member State.>*2 In
this sense, the doctrine of effective control has become fundamental, as it establishes responsibility
based on the level of influence exercised over a given act, rather than on formal legal obligations
alone. Therefore, the EU may also be responsible for violations of the principle of non-
refoulement, especially when it is engaged in activities that, through legislative or operational
mechanisms, directly or indirectly expose individuals to the risk of torture or inhuman and
degrading treatment.

Based on what emerged in this analysis, it is therefore clear that the principle of non-refoulement
in the European context is considered a customary and absolute law, applicable to anyone and
binding not only for the member states but also for the European institutions. For these reasons, it
could be argued that such a principle is one of the most important fundamental rights recognized
at the European level.

In light of this conclusion, it is evident that third-country nationals possess rights that states and
EU institutions are obliged to protect. However, in recent years it has become apparent that states

actively seek to discourage these people from reaching their territories.This is clearly illustrated
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by the creation of ‘anti-migrant’ barriers in several EU countries, such as Spain, Greece and
Hungary, in 2014 and 2015.%%® The justification for these barriers has often been based on national
security, in response to the increasing movement of third-country nationals.>*Even in more recent
years, this trend of building ‘anti-migrant’ walls has intensified in the EU. For example, in 2021
Bulgaria expanded its existing border fences to deal with increasing flows of migrants. Similarly,
in 2020 Lithuania started building a barrier along its border with Belarus, motivated by
immigration control and national security. These situations create doubts in relation to
compatibility with the principle of non-refoulement, as these measures effectively prevent entry
into the territories, even for asylum seekers. Thus, these barriers not only physically block access,
but could also represent an obstacle to the rights enshrined in European and international human
rights norms.

Concern about frequent violations of this principle is growing. The investigations carried out by
organisations, such as Amnesty International in Poland, point to significant violations of rights.
Specifically, the reported cases of asylum seekers from Belarus, forcibly returned and left in
desperate conditions, clearly challenge EU law, international law and the principle of non-
refoulement.>® However, such actions are not isolated to Poland but reflect a broader European
trend of undermining protections related to the principle of non-refoulement. Furthermore, even
the unprecedented challenges posed by the COVID-19 pandemic have not discouraged states from
ignoring this fundamental principle, despite the clear directives issued by the United Nations High
Commissioner for Refugees.>*

These developments in recent years, in contrast to European states' commitments to international
obligations, highlight a worrying paradox. These aspects will be analysed in more detail in the
following chapters, where it will be highlighted how these states, bound by the non-refoulement
principle enshrined in the EU Charter and Article 3 of the ECHR, find themselves as if they were
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at a crossroads between meeting their international responsibilities and their evolving political

obligations.

2.8.Conclusion

This chapter has thoroughly highlighted the scope of the principle of non-refoulement. In
particular, it has been shown that this principle plays a special role not only in the field of asylum
but also in the field of human rights. In the context of the 1951 Refugee Convention, this principle
plays a prominent role in that it is not subject to reservations by States Parties. However, it cannot
be considered an absolute principle and states have the possibility to circumvent its application.
On the other hand, the application of this principle under the major international human rights
conventions is different; the prohibition of refoulement is considered an absolute rule and no
exceptions to its application are allowed. Moreover, the scope of application of the principle of
non-refoulement has been further expanded as it is considered customary international law.
Consequently, it should be respected by all states in the world, not just those that are signatories
to the Conventions. These factors therefore highlight how the principle of non-refoulement is one
of the most important principles of international law

In the European framework, on the other hand, human rights protection would appear to be
broader. The ECHR, for example, guarantees respect for the absolute principle of non-refoulement,
and decisions of the European Court of Human Rights can be appealed by individuals and are
binding on the contracting states. This protection is further extended in the European Union, where
the prohibition of refoulement is guaranteed by both primary and secondary sources of EU law.
Moreover, the EU Charter and the regulations and directives, in which the principle is included,
are directly applicable, and citizens can defend their rights by invoking the Court of Justice.
According to this analysis, therefore, individuals within the European Union receive special
protection from refoulement, as all states are bound by EU norms, the ECHR, as well as other
international conventions that prohibit refoulement. However, this apparently broad protection on
non-refoulement is conflicted by Instances in which EU member states have circumvented its
absolute nature. As a matter of fact, these contrasts between the absolute nature of non-refoulement
and its application by states highlight the gaps between the professed human rights commitments

of the EU and its states and their practical actions. This chapter has thus laid the groundwork for
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the next exploration, which aims to investigate the EU's paradoxical relationship with the principle
of non-refoulement. In particular, the next chapter will highlight how, despite the asserted absolute
nature of this principle, it is specifically violated within the EU framework, by the principles of
Mutual Trust and Safe Country. This investigation is therefore essential to understanding the
dichotomy between the EU's legal obligations and member states' practices in dealing with asylum

and refugee issues.

91



CHAPTER 3
UNRAVELING THE PARADOX OF MUTUAL TRUST IN THE NON-REFOULEMENT
PRINCIPLE

3.1.Introduction

In the last chapter, it was shown how the principle of non-refoulement is considered one of the
most important human rights provisions. It is indeed an absolute principle and at the European
level, it can be enforced by the Court of Justice and the European Court of Human Rights. Despite
these factors, however, this chapter will show how this principle is circumvented through the
concept of mutual trust. The principle of mutual trust has evolved considerably within the
European Union over the years. Initially created for the area of the common market in the late
1960s, mutual trust later became a determining factor in the Area of Freedom, Security and Justice,
especially in the criminal and asylum fields.

The first section focuses on how this principle was born, how it has evolved and how it has become
an essential factor for the European Union. In particular, the relationship between mutual trust and
the concept of mutual recognition within the common market, where both principles were formed,
will be discussed. The second section will focus on the application of mutual trust in the Areas of
Freedom, Security and Justice. In particular, the section will focus on the area of criminal law,
where mutual trust has had the most influence. Indeed, this principle has found its greatest
expansion in criminal judicial cooperation in relation to the European Arrest Warrant (EAW). The
section will also consider the importance that mutual trust had in the Court's opinion on the
accession of the EU to the ECHR and how it was elevated to a constitutional principle of the EU.
The third section will consider the conflict between the duty to respect mutual trust and the duty
to guarantee human rights between Member States. The section will focus in particular on the
limitation of mutual trust in the criminal field and the decisions of the Court of Justice, from the
Lanigan to the more recent LM case. The violation of the rule of law in Poland and Hungary and
the activation of Article 7 TEU will also be discussed. Finally, the last section will focus on the
relationship with the principle of non-refoulement. In particular, the section will focus on the
contrast between the ECtHR and the CJEU raised in the M.M.S. and NS cases and how the CJEU

used the systemic deficiencies test to limit the prohibition of refoulement. Subsequently, the
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analysis will focus on the most recent CJEU judgments where it will be highlighted that although
the Court seeks to align with the ECtHR, mutual trust remains an obstacle to non-refoulement.

Therefore, this chapter is not merely an exposition of the principle of Mutual Trust, but critically
highlights its paradoxical implementation within the EU asylum system, offering an intricate

narrative of legal developments, human rights considerations and judicial complexities.

3.2.Unveiling the Dynamics of Mutual Trust within the Common Market Arena

The principle of mutual trust is regarded as a fundamental element of the European Union. The
Court of Justice, in fact, in more than one ruling, has considered this principle as a necessary
instrument for the implementation of European Union law.>*" However, it is important to note that
the principle of mutual trust is not explicitly mentioned in the EU Treaties. Although the CJEU
has recognized its significance and existence, the Court has often been hesitant to delineate the
conditions, content, or implications of this principle.>®® Additionally, even though mutual trust has
been mentioned more frequently in the European political and legal debate in recent years, scholars
have repeatedly indicated the lack of conceptualization of such principle.>®® For these reasons, it
might be difficult to give a univocal and coherent definition of mutual trust within the EU law.

The concept of mutual trust is discernible through the decisions of the Court of Justice and the
objectives of the European Union, rooted in the notion of "common values." According to the
CJEU, the respect of common values by the Member States is a prerequisite for European
integration. In Opinion 2/13, in fact, the Court specified that the legal structure of the European
Union is based on the fundamental premise that each Member State shares with all the other
Member States, a set of common values on which the EU is founded.*® This statement finds its
basis in Article 2 of the TEU,*®! and the respect of common values, as indicated in this Article,

implies and justifies the existence of a mutual confidence that those values will be recognised and
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the law that implements them will be respected.>®? For these reasons, trust between Member States
is deemed fundamentally important, as it fosters the implementation of the integration process.*
Essentially, if Member States can trust each other due to a shared community of values, they are
more likely to engage in robust cooperation, despite substantial and procedural differences in their
legal systems. In this context, it's worth noting that one of the European Union's primary objectives
is to diminish if not entirely remove, the physical and legal barriers between Member States within
the European area.>®* This harmonization process could be facilitated through mechanisms based
on mutual trust, potentially opening up the legal systems of Member States.>®°

Based on the premise just outlined, the principle of mutual trust can, therefore, be defined as an
obligation for each Member State to presume that other States adhere to common values and,
consequently, comply with EU law. This involves the recognition of foreign laws and prohibits
mutual verification of compliance with EU law by the Member States.>®

The duty of mutual trust has been mandated in many different areas of European Union law. As
will be analysed in subsequent sections, this principle has seen its most significant expansion in
the Area of Freedom, Security, and Justice (AFSJ), where it emerges as a crucial element in civil®®’
and criminal judicial cooperation instruments,®®® as well as in the Common European Asylum

System, particularly concerning fundamental rights.°®°

3.2.1. Exploring the Synergy of Mutual Trust and Mutual Recognition

Although the principle of mutual trust has become increasingly relevant in various sectors, its

initial and sporadic references date back to the 1960s case law concerning the free movement of
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goods in the common market.>’® Notably, the principle of mutual trust was first mentioned in the
1963 case of Italy v. Commission.>”* In this judgment, the Commission had authorized a special
tax on the importation of refrigerators and household electrical appliances from Italy into France.
Contesting this decision, the Italian government invoked the necessity of trust between Member
States to bolster its argument. Specifically, it stated, "An atmosphere of trust is necessary for
cooperation, and the campaign launched by the French press in 1962 against Italian products,
which led to the disputed Decision, was not conducive to such an atmosphere™.>"?

While the Italian government invoked the principle of mutual trust, it took over a decade for the
Court of Justice to explicitly refer to it, as seen in the Bauhuis case.>”® This case revolved around
the health control of products traded between Member States. A Dutch livestock trader sought
reimbursement for fees paid to the state for health controls conducted at the time of export to other
Member States, as mandated by the Council Directive 64/432 on animal health problems affecting
intra-Community trade and imposed by Dutch law. The trader argued that these fees were contrary
to Article 30 of the EEC Treaty, which prohibits quantitative restrictions between Member
States.>"*

In its judgment, the Court stated that the health inspections were in the general interest of the
European community. It affirmed that: “This system is based on the trust which Member States
should place in each other as far as concerns the guarantees provided by the inspections carried
out initially by the veterinary and public health departments of the Member States from which the
animals are exported”.>’® In essence, the Court assumed that Member States must trust each other
in the correct application of Community legislation, eliminating the need for them to verify
whether the rules or in this specific case, health inspections, have been duly respected.

However, it should be noted that initially, although mutual trust played an important role in the
internal market, the Court of Justice considered such principle as a prerequisite for mutual

recognition.>’® This link between the two principles seems based on the fact that States not only
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have a duty to trust each other and that the rules are respected, but through mutual recognition
Member States have also a duty to recognize each other's national norms as binding.>”’
Specifically, in the context of the internal market, EU law mandates the mutual recognition of
products, technical regulations, diplomas, and professional qualifications.>’® This is also confirmed
by Article 57 EEC Treaty (Article 53 TFEU) which established the power of the Council to issue
directives for the mutual recognition of diplomas, certificates and other qualifications issued by
the Member States.>”® Consequently, as suggested by Nathan Cambien, this approach indicates
that the principle of mutual recognition plays a crucial role in establishing and operating the
internal market, as it relieves economic operators from the burden of complying with multiple and
varied national standards.>8°

The principles of mutual trust and mutual recognition are commonly recognized as the cornerstone
of the European internal market since the historic Cassis de Dijon judgment.®! The case concerned
the importation of French fruit liqueur from France to Germany, where the product was contrary
to German law as it did not respect the requirement of at least 25% alcohol content for fruit
liqueurs. The issue to solve was whether this violated the free movement of goods, as there was
no evident discrimination since German law imposed the same minimum alcohol requirements for
both imported and domestic drinks.>®?

The Court of Justice held that this type of obstacle resulting from differences between national
legislations might violate Article 30 EEC Treaty, as Member States cannot adopt specific rules for
the import of goods if the same goods have been legally produced and marketed in other member
states, unless there is a good and proportionate justification.>®® Essentially, the CJEU required
Member States to trust the legislation of other Member States regarding the production and
marketing of alcoholic beverages.®®

From this case, it is evident that the Court imposed a qualified obligation of mutual recognition,

based on a qualified mutual trust. Germany could not reject the French liqueur simply because it
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was different, as this would contravene the free movement of goods. This means that Germany
could not refuse a product merely because it did not conform to its own national legislation, as
long as the product was legally permissible under the legislation of another Member State. This
point of view, thus, imposed the recognition of different legislation and the confidence that such
legislation respected the standards of Community law.

The approach of requiring mutual trust as a prerequisite for mutual recognition was also evident
in the Bouchara case.”® That judgment concerned the legitimacy of the French legislation which
required its economic operators to verify whether the imported product, placed on the French
market for the first time, complied with national regulations. This legislation, therefore, seemed to
induce French economic operators to choose domestic products instead of foreign ones.
Consequently, this behaviour represented an obstacle to the intra-community trade. For these
reasons, the Court stated that there was an obligation for the authorities of the Member States to
accept certificates, controls and analyses that were carried out by the authorities of the country of
origin of the product.>

The obligation to recognize foreign controls, as affirmed by the Court of Justice, was a
manifestation of mutual recognition based on the mutual trust that must exist between Member
States.>®’ In fact, it is precisely the mutual trust that exists between states that leads to relying on
what is affirmed and declared by another country. Substantively, the concept of mutual recognition
founded on mutual trust was confirmed by the Court of Justice in the Van Wesemael, and Sager
cases.>®

Following the decisions of the Court, mutual trust and mutual recognition have become such
relevant elements for the common market, that the European Commission started to rely on the
duty of mutual recognition in order to develop a new approach to complete the internal market.>®
Similarly, as indicated by Jukka Snell and Christine Janssens, in order to ensure the abolition of

internal frontiers within the European Union, a qualified duty of mutual recognition based on
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qualified mutual trust was inferred by the Court of Justice on the basis of a presumption of legal
equality between the different EU systems.>%°

However, it is important to acknowledge, as generally agreed upon by most scholars, that the two
principles are not identical or interchangeable.>®! In this context, efforts to define these principles
have been made through jurisprudence. For instance, in the Gasparini case, Advocate General
(AG) Sharpston considered mutual trust and mutual recognition as different names for the same
principle.>®?

Nevertheless, this interpretation might create confusion if we consider that these two terms are
ontologically different. In fact, on the one hand, mutual trust, as a subjective element, should be
the goal which Member States should achieve. On the other hand, mutual recognition, which has
an objective nature, might configure the technical-legal mechanism which would lead to the final
goal, namely mutual trust.>®® Indeed, Advocate General Sharpston's thesis was not followed by
AG Colomer in the Goziitok and Straaten judgments.®® In these cases, the AG qualifies mutual
trust as an essential element of the evolutionary process which currently involves the European
Union.>® In essence, mutual trust would constitute an inspiring principle of the system, and as
such it would be suitable for guiding the action of the authorities of the Member States.>%
According to this perspective, mutual trust could be considered a consequence of mutual
recognition. Similarly, AG Got, in the Kossowski case, asserted that mutual trust is not a
prerequisite for the operation of mutual recognition, but rather a consequence that is imposed on

Member States through the application of this principle.®®” Specifically, he stated that the

590 Christine Janssens, (n 1) 29; Jukka Snell, The Single Market: Does Mutual Trust Suffice?, ‘Mapping Mutual Trust:
Understanding and Framing the Role of Mutual Trust in EU Law, EUI Working Paper MWP 2016/13, page 14.

591 Christine Janssens, (n 1) 142; Koen Lenaerts, The Principle of Mutual Recogni-tion in the Area of Freedom,
Security and Justice, pp. 3-4; Markus Méstl, Preconditions and Limits of Mu-tual Recognition (2010) in Common
Market Law Review, page 408; Auke Willems, Mutual Trust as a Term of Art in EU Criminal Law: Revealing its
Hybrid Charac-ter, (2016) in European Journal of Legal Studies, 231-232.

592 Opinion of Advocate General Sharpston delivered on 15 June 2006, case C-467/04, Criminal proceedings against
Giuseppe Francesco Gasparini and Others, [2006], ECLI:EU:C:2006:610, note 87.

5% Stefano Montaldo, | limiti della cooperazione in materia penale nell’Unione europea (2015) Quaderni del
Dipartimento di Giurisprudenza dell’Universita degli Studi di Torino, page 369.

59 Opinion of Advocate General Damaso Ruiz-Jarabo Colomer delivered on 19 September 2002; Joined cases C-
187/01 and C-385/01, Criminal proceedings against Hiiseyin Gozutok and Klaus Briigge, ECLI:EU:C:2002:516, point
124; Opinion of Advocate General Damaso Ruiz-Jarabo Colomer delivered on 8 June 2006, C-150/05, Jean Leon Van
Straaten v. Staat der Nederlanden and Republiek Italié, ECLI:EU:C:2006:381, point 61.

5% Opinion of Advocate General Damaso Ruiz-Jarabo Colomer (641); Joined cases C-187/01 and C-385/01, Criminal
proceedings against Hiseyin Gozutok and Klaus Brigge, ECLI:EU:C:2002:516, point 124.

5% Stefano Montaldo, (n 590) 369-370.

597 Opinion of Advocate General Bot delivered on 15 December 2015, case C-486/14, Criminal proceedings against
Piotr Kossowski, para 43.

98



application of the principle of mutual recognition requires Member States to place mutual trust
regardless of differences in their national laws.%%

This approach, as anticipated, is also followed by scholars. It is believed that the two concepts
must be distinguished, and not only because they are mentioned separately by the Court of
Justice,® but also because it is considered that the duty imposed on a Member State to trust the
legal system of another Member State is broader than the duty to recognize certain rules from that
legal system.®% In this regard, mutual trust might necessitate something more essential, which in
many circumstances will require a more secure and complex relationship. In fact, it would seem
easier for a country to recognize the decisions of other states than to trust them.%! This thesis can
be confirmed by the fact that mutual trust, as will be seen in the following sections, has been
considered an EU fundamental legal principle more recently than mutual recognition when the

relationship among states has become more solid.®%

3.2.2. The Pivotal Role of Mutual Recognition in the EU Integration Process

Mutual trust and mutual recognition are not only interrelated concepts but have also become
fundamental elements of the common market.%®® As previously mentioned, from the Cassis de
Dijon case, the European Community has started to promote the principle of mutual recognition
and completion of the single market despite its inability to agree on the harmonization of rules.5%
It is interesting to note how the differences between Member States are addressed by the European
Union. On the one hand, there is the harmonization of legislation, which aims to find a common
denominator to overcome the differences between States. On the other hand, these divergences can
be addressed through the recognition of the rules of the country in which an activity or product’s
control takes place.

Following this approach, seems reasonable to consider mutual recognition as an alternative to

harmonization. In fact, harmonization of legislation was the method used to achieve European
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integration of the common market before the introduction of mutual recognition and since its
development, mutual recognition has been used as a method of integration in the context of the
single market.®® Essentially, markets are governed by specific rules for goods, services, or
professions, with each country having its own set. Through mutual recognition, these specific rules
can be integrated. Consequently, if a product is legally marketable in one state, it should also be
distributable in the markets of other member states.

The advantage of using the principle of mutual recognition, in this area, seems to have an economic
benefit which would appear to arise from the fact that Member States do not have to face the
bargaining costs to achieve harmonization, since only legislation or control of the country of origin
is required. For example, companies would avoid the corporate costs of having to adapt to different
national standards. However, it has been pointed out that the principle of mutual recognition based
on the exclusive control of the State of origin could imply a horizontal transfer of sovereignty.5%
According to this view, Member States could no longer follow their own legislation but would
have to adapt to the rules of other countries. Nevertheless, it must be remembered that not only
Member States have decided to limit some aspect of their sovereignty by joining the European
Union.®%” Additionally, countries must trust each other on the rules and controls of goods and
services, in order to reach a real common market. In this regard, mutual trust is also an instrument
that can be used in those areas in which States hesitate to develop the harmonization process.5% In
situations where specific objectives need to be achieved, it might be easier to adopt foreign rules
or decisions and trust in their adherence.

This approach was also underscored in the Cassis de Dijon case, where the Court of Justice
explicitly acknowledged a lack of harmonization of legislation in that sector and noted that States
imposed different minimum requirements for the alcohol content of beverages.®®® Moreover, the
Court pointed out the necessity to respect the separation of powers between States and the

European Community in the sectors in which the harmonization process had not taken place.°
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Therefore, this section highlights that mutual trust and mutual recognition have been employed as
alternative methods to achieve integration in the common market. Although they have distinct
natures, these elements are interrelated concepts®'! and are frequently mentioned together across
different sectors, particularly in the Area of Freedom, Security, and Justice.%!2

3.3.Exploring the Intricacies of Mutual Trust in the Area of Freedom, Security, and Justice

While mutual recognition and mutual trust have become critical elements of the common market,
their significance expands beyond the economic sphere.®*® Notably, mutual trust mutual trust has
acquired increasing importance in the area of judicial cooperation to the point of being defined as
the cornerstone of the Area of Freedom, Security and Justice.5*

This EU sector, established by the Treaty of Lisbon and originally part of the third pillar introduced
by the Maastricht Treaty, includes a wide range of policy areas such as criminal justice,
immigration, and asylum.5%® In these domains, the EU emphasizes the need for a stronger
cooperation between Member State in order to promote freedom of movement, while guaranteeing
security and justice throughout the European Union.%%® In fact, with the abolition of internal
borders and the freedom of movement, it became easier for criminals and individuals accused of
crimes to evade prosecution by moving to another country. Similarly, asylum seekers began to
migrate within the EU, often applying for asylum in multiple states, a practice known as asylum

shopping.%!” Therefore, a system of recognition and trust between Member States was necessary.
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The definition and scope of mutual trust and mutual recognition vary depending on their
application within the common market or the AFSJ.%*8 In the common market, these principles are
related to the recognition of different legislations and confidence that such rules comply with EU
standards. Conversely, in the AFSJ the principle of mutual recognition would also require courts
and authorities of the Member States to recognize and give effect to the decisions of the institutions
of another member state. Consequently, this recognition is based on the assumption that Member
States have confidence in each other justice systems.®® Hence, as will be explored shortly, this
confidence is founded on the presumption that all Member States uphold the principles of freedom,
democracy, human rights, and the rule of law.®?° Without these foundational presumptions, the
construction of trust between states could not be achieved.

According to some scholars, the implementation of mutual recognition in the AFSJ was also
viewed as an effective method to ensure judicial cooperation in civil and criminal matters without
the need to proceed with the harmonization of legislation. Such harmonizations would have
encountered significant resistance from Member States.%?! This does not mean that the field of the
common market might not be challenging, but usually, it concerns areas of law where Member
States find it easier to accept reduced jurisdiction. On the other hand, in the field of cooperation in
criminal matters, individuals may become subordinate to foreign criminal procedures which could
limit their freedom of movement. For this reason, in the AFSJ, in the scope of mutual trust seems
more complex than the one applied within the common market. In addition, it has been argued that
the scope of the principle of mutual trust might also change within the AFSJ itself. Indeed, its
range would also seem slightly different depending on whether it is applied in the migration field,
in civil or criminal matters.®?

Although there is a significant difference between the common market and the AFSJ, the principle
of mutual trust in this area derives from that sector. In fact, in light of the differences between the

legal systems of the Member States and the difficulties in reaching a harmonization of legislation,
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it was proposed to draw inspiration from the way the common market was constructed to conceive
a situation in which each Member State could recognize the validity of court decisions of other
member states.%%3

The idea of expanding the scope of the principle of mutual trust and mutual recognition to the
AFSJ stemmed from a political initiative taken by the United Kingdom during the 1998 European
Council. Subsequently, during the 1999 European Council in Tampere, the concept of mutual trust
was taken into consideration in the EU policy as a founding principle for the application of mutual
recognition within the Area of Freedom, Security, and Justice.®®* Following the Tampere
conclusions, the 2001 Council developed a Program for the implementation of the principle of
mutual recognition of decisions in criminal matters. This program clearly states that:
“Implementation of the principle of mutual recognition of decisions in criminal matters
presupposes that Member States have trust in each other’s criminal justice systems. That trust is
grounded, in particular, on their shared commitment to the principles of freedom, democracy and
respect for human rights, fundamental freedoms and the rule of law.”%?> Subsequently, in 2004,
the European Commission proposed an ambitious framework decision aimed at harmonizing the
procedural legislation of criminal proceedings.®?® However, several Member States opposed
allowing the EU to legislate in a field so closely linked to national sovereignty.®?” As a result, the
Commission's intentions were not fully realized due to these concerns. The Lisbon Treaty later
acknowledged the application of the principle of mutual recognition in the field of judicial
cooperation through several articles. Notably, Article 67, paragraph 4, and Article 82, paragraph 1
of the TFEU state that judicial cooperation in civil and criminal matters is based on the principle
of mutual recognition. Similarly, Article 82, paragraph 2 of the TFEU appeared to incorporate the
project of harmonising criminal procedures to facilitate mutual recognition.528

As previously indicated, although the concept of mutual trust is not included in the Treaties, an

explicit reference was made during the Brussels Council in 2014, in which it was expressly
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specified that: “The smooth functioning of a true European area of justice with respect for the
different legal systems and traditions of the Member States is vital for the EU. In this regard,
mutual trust in one another's justice systems should be further enhanced.”®?®

Although the EU Council recognised the importance of mutual trust, it is crucial to emphasise that
the Court of Justice, more than any other EU institution, has emerged as one of the most ardent
defenders of this principle. In fact, the Court began applying the concept of mutual trust across
various areas of judicial cooperation.®*® Notable cases include the Gasser and Turner judgments
related to the Brussels Convention on Jurisdiction and the Enforcement of Judgments in Civil and
Commercial Matters.%3! In these judgments, the Court specified that the Convention was founded
on the trust that the Contracting States have in each other's legal systems and judicial
institutions.®%2

Similarly, in matters pertaining to family law, the Court reached the same conclusion in the
Zarraga judgment. This case involved a child born to a Spanish father and a German mother.
Following their divorce, both parents sought exclusive custody rights. The Spanish court granted
custody to the father, but the mother moved to Germany with the child. When the father initiated
proceedings in Germany, the German court did not recognize the Spanish ruling. In a preliminary
ruling, the Court of Justice stated that under the Brussels Il bis regulation, a decision ordering the
return of a minor issued by the competent court in the Member State of origin must be recognized
and automatically enforced in another Member State, without the possibility of opposition.
Importantly, the Court affirmed that the recognition and enforcement of judgments under this
regulation are based on the principle of mutual trust between Member States. This trust relies on
the presumption that their respective national legal systems are capable of providing equivalent
and effective protection of fundamental rights, as recognized at the European Union level,
particularly in the Charter of Fundamental Rights.®*® From this decision, it becomes evident that
the principle of mutual trust is grounded on the presumption that all Member States respect

fundamental rights. Indeed, the Court adhered to this "quasi-absolute™ presumption for several
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years, not only in the context of criminal proceedings but also, as will be discussed in subsequent

sections, in the field of asylum law.

3.3.1. Exploring the Nexus of Mutual Trust and Criminal Law in the EU

In the field of criminal law, the Court of Justice first mentioned mutual trust in the Goziitok and
Briigge case, in relation to the principle of ne bis in idem.®®* This principle can preclude a Member
State from exercising its right to prosecute criminal conduct over which it has jurisdiction if that
conduct has already been subject to a final judgment in another Member State.5*® Essentially,
individuals have the right not to be tried or punished twice in criminal proceedings for the same
criminal offence.

The principle of ne bis in idem is enshrined in various international human rights treaties®3 and is
included in Article 50 of the EU Charter of Fundamental Rights.®* It is also embedded in Article
54 of the Convention implementing the Schengen Agreement (CISA).5%® According to Auke
Willems, the aim to include the ne bis in idem in the Schengen acquis stem from the intention to
avoid any possible negative effects occurring from the abolition of borders.®* .4 In fact, the
abolition of internal borders could have facilitated transnational criminality and increased
complicated cross-border cases.%!

In the joint cases of Gozutok and Briigge, the Court of Justice was asked to interpret Article 54 of
the CISA through a preliminary ruling procedure. The issues arose in two separate criminal cases,
one in Germany against Mr. Gozutok for crimes committed in the Netherlands and one in Belgium
against Mr. Briigge, for crimes committed in Belgium. In both cases, the suspects had agreed a
financial settlement with the prosecutor. However, despite these agreements, new proceedings

were initiated in another Member State.
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The central question was to establish whether the principle of ne bis in idem also applied in the
event that the prosecuting authorities decided to stop the proceeding once the accused had fulfilled
his obligations, such as paying a sum of money determined by the same authorities, without
involving the court. Despite the hostilities of some Member States,®*? the Court of Justice ruled
that the principle does apply in such scenarios. The primary justification for this expansive
application of ne bis in idem was mutual trust. In fact, the Court affirmed that: “whether the ne bis
in idem principle enshrined in Article 54 of the CISA is applied to procedures whereby further
prosecution is barred (regardless of whether a court is involved) or to judicial decisions, there is
a necessary implication that the Member States have mutual trust in their criminal justice systems
and that each of them recognises the criminal law in force in the other Member States even when
the outcome would be different if its own national law were applied.”®* In other words, with this
statement, the Court ruled that the EU Member States have to trust each other criminal justice
systems and presume that all these different systems function efficiently. Consequently, each State
recognizes the criminal law in force in all other Member States, even if the application of their
national law would lead to another result.®

With this decision, it seems that the Court took mutual trust for granted, making it an autonomous
concept regardless of the similarities or divergences of Member States’ legal systems.5%°
Following this approach, some authors suggested that mutual trust has not been subordinated to
the approximation of legal procedures, but rather seems comparable to a quasi-absolute
presumption.54® Even though the principle of ne bis in idem is not considered an absolute right, as
the CISA allows Member States to limit the application of this principle for different reasons, such
as national security,®*” the concept of mutual trust is not among them. Consequently, this decision
gives the impression that the Court places greater emphasis on mutual trust than on fundamental
rights.

The principle of mutual trust and mutual recognition found their most extensive application in

criminal judicial cooperation through the EAW. Governed by the EU Framework Decision
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2002/584 and its amendments,®*® the EAW has been the focus of significant rulings by the Court
of Justice.

Through this process, the authorities of the Member States are required to execute a warrant
mandate issued by the authorities of another Member State and extradite the arrested person to
such State. Specifically, according to the Framework Decision, the extradition process within the
EU begins with the completion of a standard form by a judge or a prosecutor that requires another
Member State to arrest and hand over a person.54° This form should detail certain aspects, such as
the individual's identity, nationality, and evidence of an enforceable judgment or arrest warrant.5>
Once completed, the EAW is transmitted from the issuing authority to the executing judicial
authority, which is then responsible for arresting the requested person and informing them of the
warrant.%®! The aim of the EAW seems therefore to speed up and simplify the normal extradition
process adopted internationally.%%? For example, the EAW does not include the nationality
exception and it requires Member States to surrender their citizens.®>® In addition, unlike the
international extradition process in which the final surrender decision is in the hands of the political
authorities, the EAW establishes an entirely judicial surrender procedure.

The Framework Decision also includes explicit grounds under Articles 3 and 4 for Member States
to refuse the execution of the EAW.%>* However, it is crucial to note that among these specified
grounds, there is no explicit mention of human rights. This omission means that specific rights,
such as the violation of the principle of fair trial and the prohibition of refoulement, are not
included as grounds for refusing its execution.

Nonetheless, the Framework Decision makes several references to fundamental rights. For
instance, Article 1, paragraph 3, states that the Decision must respect fundamental rights and
fundamental legal principles as enshrined in Article 6 of the TEU. Additionally, Article 23,
paragraph 4, mentions that the surrender may be temporarily postponed for serious humanitarian
reasons. Furthermore, recitals 12 and 13 indicate that national courts may refuse the execution of

the EAW in cases of human rights violations. Specifically, recital 12 prohibits executing the EAW
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on grounds of sex, race, religion, ethnic origin, nationality, language, political opinion, or sexual
orientation. Similarly, recital 13 states, "No person should be removed, expelled or extradited to a
State where there is a serious risk that he or she would be subjected to the death penalty, torture
or other inhuman or degrading treatment or punishment." Therefore, while the violation of these
principles is not among the explicit refusal grounds of the EAW, these recitals suggest that
extradition is not permissible on discriminatory grounds and if there is a risk of violating the
principle of non-refoulement. However, as will be demonstrated, for several years the Court of
Justice interpreted the Framework Decision restrictively without considering the violation of
human rights among the reasons for refusing extradition. This approach has, in fact, led to the

violation of some fundamental rights in favour of the principle of mutual trust.

3.3.2. Deciphering the Constitutional Essence of Mutual Trust in the EU Framework

The explicit absence of human rights grounds for non-execution of the EAW, coupled with the
Court's restrictive interpretation, has led legal scholars to believe that the 2002 Framework
Decision fails to adequately ensure the fundamental guarantees for the accused.®® It could
therefore be assumed that also for these reasons some Member States have included within their
legislation the respect of fundamental rights among the execution clauses of the EAW.5%® In fact,
when the Framework Decision was adopted and the EAW was integrated into the national laws of
Member States, constitutional concerns began to emerge.% For instance, the Polish Constitutional
Court declared the provision of the EAW unconstitutional %58 Similarly, the German Constitutional
Court and the Supreme Court of Cyprus overturned the national law implementing the EAW.5%°

Following these doubts about the validity of the European Arrest Warrant, the Court of Justice
swiftly responded. In the Advocaten voor de Wereld case, for instance, the Court ruled on the
validity of the EAW despite a violation of fundamental rights.®®® Specifically, in the case it was

argued that the abolition of verification of the double criminality for the crimes listed in Article 2

85 Nina Marlene Schallmoser, The European arrest warrant and fundamental rights (2014) in European Journal of
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paragraph 2 of the Framework decision would violate the principle of equality, non-discrimination,
and the principle of legality in criminal matters.®5! The Belgian Court posited that there was a risk
that persons suspected of having committed such crimes might receive different treatment since
the double criminality test did not apply.

In this respect, the Court of Justice affirmed that the EU is founded on the principle of the rule of
law and respects the fundamental rights as guaranteed by the ECHR, and as they result from the
constitutional provisions common to the Member States, as general principles of Community
law.®%2 Furthermore, it stated that the principles of legality, equality and non-discrimination are
included in Articles 49, 20 and 21 of the EU Charter of Fundamental Rights®®® and Member States
are subjected to compliance with these principles when they implement European Union law.5¢*
Consequently, a waiver of the control of double criminality is justified by the fact that the
Framework Decision is based on a high degree of trust and solidarity between States®®® that leads
to presume that they respect fundamental rights. According to this decision, therefore, it seems
clear that the Court gave priority to the principle of mutual trust rather than the respect for
fundamental rights.

This high level of trust accompanied the Court of Justice for many years in its decisions, to the
point of establishing an almost absolute presumption that all Member States comply with
fundamental rights. The approach followed by the CJEU appears to have transformed mutual trust
into a fundamental principle, equal to or almost superior to respect for fundamental rights, as it
seems to preclude EU States from controlling if such rights are concretely respected.

In this regard, the Dominic Wolzenburg case is worth mentioning.%¢® Advocate General Yves Bot,
in his opinion, stated that, by accepting the European arrest warrant system based on the principle
of mutual recognition, Member States have given up part of their sovereign powers. Furthermore,
he stressed that each Member State has confidence in its own criminal law systems and that each

of them accepts a potentially different outcome from the application of its laws. This acceptance

%1 |bid, para 44.
%2 |bid, para 45.
%63 |bid, para 48.
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%65 |bid, para 57.
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is based on the fact that by joining the EU, Member States have committed themselves to respect
fundamental rights.%®’

Similarly, in the Mantello judgment, the Court of Justice clearly prioritizes the principle of mutual
trust at the cost of limiting fundamental rights.®®® An analogous approach was also reached, in the
Radu judgment.®®® The case concerns a person who was arrested in Romania with four German
EAWSs. Before the execution of the warrant, the accused raised several objections, in particular, he
pointed out that the executing State had to ensure that the issuing State respects the fundamental
rights guaranteed by the ECHR and the EU Charter and, in the event of a violation, the executing
authority should have had the right to refuse the execution of the EAW.®7° Specifically, the accused
claimed the violation of fair trial as he was not heard by the German authorities before issuing the
warrants.

In this regard, Advocate General Sharpston affirmed that the violation of human rights should be
considered as a ground for refusal of the EAW.®7* On the contrary, the CJEU rejected this argument
by ruling that the executing authority cannot refuse to execute an EAW on the basis that the
requested person was not heard by the issuing authority.%"2

The Court of Justice, therefore, did not consider the opinion of the AG and decided to follow its
consolidated jurisprudential line.6”® Once again, the Court recalled that the establishment of a
simplified and more effective system for the surrender of persons under the EAW is aimed at
contributing to the objective set for the European Union to become an area of freedom, security
and justice based on the high degree of trust that should exist between the Member States.®”* Thus,
also with this decision, the Court did not recognize human rights as a ground to refuse the execution
of the EAW and prioritized mutual trust over fundamental rights.

The Court had an analogous approach in the Melloni judgment.®” This case involved an Italian
citizen convicted in absentia for the crime of fraudulent bankruptcy. The Italian authorities issued

a European Arrest Warrant for the execution of the sentence, which the Spanish authorities
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accepted. However, the convicted individual opposed his surrender to the Italian authorities, citing
a violation of the right to a fair trial due to his absence at the hearing.

In this regard, the Spanish Constitutional Court asked the Court of Justice whether the national
standard of protection of human rights should prevail over the Framework Decision since violation
of fundamental rights was not among the grounds to refuse the EAW. The CJEU, however, claimed
that the Framework Decision complied with the EU Charter and the Spanish courts could not apply
a higher standard of protection of fundamental rights as this would undermine the priority and
effectiveness of EU law.%”® In addition, the Court of Justice, referring to the Radu case, established
that Member States can refuse to execute the EAW only in cases expressly established by the
Framework Decision.®”” Consequently, allowing a Member State not to execute the EAW for cases
not covered by the Framework decisions would undermine the principles of mutual trust.6’® Also,
from this decision, therefore, it seems that the Court of Justice sacrificed the possibility of better
protection of fundamental rights in favour of mutual trust and broad EU law.

The importance of the principle of mutual trust has been elevated to such an extent that it has been
used by the Court of Justice as one of the essential elements to prevent the accession of the EU to
the ECHR. In its opinion 2/13, in fact, one of the reasons that led the Court of Justice to consider
the Draft Accession Agreement (DAA) of the EU to the ECHR incompatible with the EU treaties
was that the accession would compromise the principle of mutual trust.5”® Specifically, as it
emerged previously, according to the principle of mutual trust, when implementing EU law, States
should be required to presume that fundamental rights have been observed by the other Member
States.®® However, one of the possible consequences of the Accession to the ECHR would be to
ask an EU Member State to verify whether or not another Member State respects fundamental
rights. Consequently, according to the Court, verifying that another Member State has respected
fundamental rights, even if EU law imposes the obligation of mutual trust between States, would

upset the underlying balance of the EU and undermine the autonomy of EU law.®8!
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In addition, by referring to the N.S. and Others case, where it defines the principle of mutual trust
as the "raison d'étre" of the European Union,%? the CJEU seems to suggest that Member States
are required to preserve the effectiveness of EU mechanisms, even at the cost of protecting
fundamental rights.®®® In other words, with such an Opinion, it appears that the Court of Justice
confirmed its previous decisions by giving more importance to the principle of mutual trust than
to the obligation of Member States to respect fundamental rights.%8*

This approach has been critically examined by several scholars. For instance, Moreno-Lax argues
that the CJEU's reliance on mutual trust reflects a systemic weakness in the protection of
fundamental rights within the AFSJ, especially when these rights conflict with efficiency-based
integration goals.%® Similarly, Moraru has identified how mutual recognition, in the absence of
adequate guarantees for fundamental rights, can effectively undermine the protections of the EU
Charter, particularly in the field of asylum and criminal judicial cooperation.&

Furthermore, it is essential to note that the importance of mutual trust has not only been considered
by the Court of Justice but also by other European institutions. For instance, the European Council
stated that strengthening the rights of defence is vital in order to maintain mutual trust between the
Member States.®®” Therefore, these approaches would give the impression that mutual trust has
been elevated to a constitutional principle of the EU, to the point of considering that the protection

of fundamental rights is a means to achieve mutual trust.6%

3.4.The Clash between Mutual Trust and Fundamental Rights

In the previous section, it was demonstrated how the Court of Justice has elevated the concept of

mutual trust to a fundamental principle of the European Union. According to its Opinion 2/13,
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mutual trust is predicated on the presumption that all States respect fundamental rights. This
confidence implies that there is no necessity to verify whether other Member States actually respect
these rights. However, a problem arises when a Member State is concretely unable to respect
fundamental rights. In such cases, the presumption, and consequently the mutual trust, would be
undermined. Despite this possibility, the Court’s jurisprudence, as analysed so far, seems to
suggest that mutual trust could not be limited, as this hypothesis was not even considered.

This approach was quite perplexing, particularly in relation to the violation of fundamental rights
such as the principle of non-refoulement, which, as extensively emphasized in the previous
chapter, is an absolute principle and does not permit exceptions. Indeed, mutual trust should not
be applied in situations where there is a risk of inhuman or degrading treatment within an EU
country. However, the Court's decisions appeared to be incompatible with each other. On one hand,
it stated several times that the EU is based on respect for fundamental rights, and it recognised the
scope of the principle of non-refoulement.%®° On the other hand, it affirmed that Member States
cannot verify if other States respect fundamental rights as this would undermine the principle of
mutual trust. However, not giving the possibility of verifying that the States actually respect
fundamental rights, such as the prohibition against refoulement, would create an indirect limit to
its correct enforcement, and would violate its absolute nature.

As will be analysed in the this and the next section, the Court of Justice has begun to change its
attitude on the principle of mutual trust by adopting limitations. However, these limitations appear
not to have been sufficient to ensure the correct application of fundamental rights, especially the

principle of non-refoulement.

3.4.1. Rethinking the Limits of Mutual Trust in EU Law

It is essential to remember that all EU Member States are also members of the Council of Europe
and, consequently, are signatories to the ECHR. Furthermore, these States are obligated to respect
the Charter of Fundamental Rights, which constitutes a primary source of EU law. This means that
fundamental rights should prevail over mutual trust which is not even included in the EU Treaties.

In addition to these documents, fundamental rights are protected within the European Union
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through various secondary sources of EU law. For instance, the 2002 Framework Decision on
EAW and the Regulations and Directives of the CEAS include such protections.®®® On the other
hand, as has been previously emphasized, States are duty-bound to presume that all other Member
States respect fundamental rights.%® This presumption, as highlighted by Lenaerts, entails a duty
of sincere cooperation among the Member States and between the Member States and the Union. %2
In the context of criminal law, it's important to note that the executing State is obliged to execute
or recognize an EAW except for the reasons explicitly stated in the Framework Decision. This
implies that a State must accept and recognize the legislations and criminal procedures of another
Member State. Such recognition requires a high level of confidence between Member States®®
and, as argued, this trust is rooted in the implementation and respect for the common values
outlined in Article 2 of the TEU.® Specifically, the CJEU affirmed that mutual trust is based on
respect for human dignity, freedom, democracy, equality, the rule of law, and respect for human
rights.5% Furthermore, all Member States are obligated to respect the EU Charter of Fundamental
Rights and the ECHR. Consequently, mutual trust presupposes that all Member States equally
guarantee fundamental rights as they share common values and standards of protection.5%
Therefore, the approach of the Court of Justice, as analysed thus far, was not completely illogical.
In fact, the absence of mutual trust would lead judicial authorities of Member States to refuse the
application of mutual recognition. As a result, this stance would undermine the effectiveness of
EU judicial cooperation and, more broadly, the realization of the Area of Freedom, Security, and
Justice.

Nonetheless, presuming that all EU Member States uniformly respect fundamental rights can be
challenging. Indeed, due to socio-economic and geopolitical disparities, there is a concrete

disparity among States in respect of fundamental rights.%%’
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Consequently, over the years, national judges in the Member States have voiced significant
concerns about applying mutual trust in relation to the EAW. Despite the decisions of the Court of
Justice, national judges were hesitant to transfer a person to a requesting state that did not respect
human rights.®®® Following this, legal scholars®® and other European institutions began to critique
the Court of Justice’s stance.’® Specifically, the Council, the Commission, and the European
Parliament started to acknowledge that mutual trust cannot be simply presumed.’ In this context,
in 2014, the European Investigation Order (EIO) was adopted, which explicitly states that the AFSJ
is based on mutual trust and a rebuttable presumption of compliance by Member States with
fundamental rights.”®?

Following such criticism, the Court of Justice began to revise its perspective. Initially, it stated that
mutual trust could be limited in exceptional cases,’®® and subsequently, it broadened these
restrictions.”®* However, as will be analysed shortly, this development occurred cautiously, with
particular attention to the principle of mutual trust. In this context, Opinion 2/13 is noteworthy. In
its ruling, the CJEU extended the principle of mutual trust to a fundamental element of the EU
legal system but also specified that the presumption that all states respect fundamental rights
cannot be absolute. Specifically, the Court asserted: "[w]hen implementing EU law, the Member
States may, under EU law, be required to presume that fundamental rights have been observed by
the other Member States, so that not only may they not demand a higher level of national protection
of fundamental rights from another Member State than that provided by EU law, but, save in
exceptional cases, they may not check whether that other Member State has actually, in a specific
case, observed the fundamental rights guaranteed by the EU.""® From this statement, albeit in a
restricted way, it is clear that the Court has opened a prospect to the possibility of limiting the

principle of mutual trust.
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This limitation was first recognized, as will be discussed in the next section, within the CEAS.
However, in the criminal law area, this new approach was not immediately adopted by the Court
of Justice. For instance, in the Lanigan case, the Court was asked whether non-compliance with
custody terms under Article 17 of the Framework Decision 2002/584 could negate the duty to
execute the EAW. Specifically, the case involved a person arrested under an EAW in Dublin,
pending extradition to Northern Ireland for trial. Article 17 of the EAW Framework Decision
stipulates that the maximum duration of custody for executing the EAW is 90 days. However, the
accused remained in custody for approximately two consecutive years. Consequently, Lanigan
contested the execution of the EAW on the basis that the EAW could not be executed once the
deadline expired, in light of Article 6 of the EU Charter. The CJEU dismissed Lanigan's arguments,
holding that non-execution of the EAW after the deadline would undermine the objective of
accelerating and simplifying judicial cooperation.’® Furthermore, the Court ruled that according
to the principle of mutual recognition, Member States are principally obliged to execute a
European arrest warrant and can only refuse its execution in the cases provided for in Articles 3,
4, and 4 bis of the Framework Decision.’®” With this judgment, the Court did not consider
fundamental rights as grounds for non-execution of the EAW and did not take into account the
limitation of mutual trust as articulated in another area of EU law.

The turning point for the Court in the area of criminal justice occurred in the 2016 joined cases of
Aranyosi and Calddraru.”® The central question was whether the execution of the EAW was
admissible in cases where there were strong reasons to believe that the detention conditions in the
requesting state violated fundamental rights.

In the first case, Hungarian judicial authorities issued an EAW for several theft offences against
Mr Aranyosi. In the second case, a Romanian court of first instance issued an EAW against Mr
Caldararu for the execution of a prison sentence of one year and eight months for driving without
a license. Both defendants, arrested in Germany, did not consent to their surrender.

The German authorities expressed serious concerns about the risk of violating the prohibition of
inhuman and degrading treatment due to poor prison conditions in the requesting States. These
concerns were primarily based on the rulings of the ECtHR, which had repeatedly reported
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violations of Article 3 of the ECHR by Romania and Hungary due to prison overcrowding.”® In
this regard, the European Court in its rulings stated that Article 3 ECHR, which corresponds to
Avrticle 4 of the EU Charter, implies the obligation to ensure that the conditions of detention respect
the health and human dignity of prisoners.’

Referring to this jurisprudence, the German court consequently asked the CJEU whether,
considering the conditions of the Romanian and Hungarian prisons, it was possible to proceed with
the execution of the EAW, taking into account the absolute nature of Article 4 of the EU Charter.
In this context, Advocate General Bot, following the consistent jurisprudence of the Court of
Justice in this area, confirmed the exhaustive nature of the impediments established by the
Framework Decision.”*! He held that mutual trust precludes a Member State from verifying
whether another Member State has actually complied with fundamental rights.’2

AG Bot's approach thus clearly demonstrates how the principle of mutual trust has been used to
circumvent the correct application of fundamental rights, particularly an absolute right such as the
prohibition of torture, inhuman, and degrading treatment. Additionally, this approach seemed to
indirectly violate the principle of non-refoulement. In fact, although this principle is expressly
included in Article 19 of the EU Charter, it is widely recognized that it can be interpreted in
conjunction with Acrticle 4.

Despite AG Bot's opinion, the Grand Chamber of the Court of Justice chose to diverge from his
conclusions. It began its analysis by affirming that mutual trust is an essential element of the AFSJ
and that the EAW is based on the principle of mutual recognition.”® This principle then rests on
the confidence that all EU Member States can provide effective and equivalent protection of
fundamental rights.”** Moreover, the CJEU confirmed that the EAW cannot be executed only on
the grounds expressly indicated in Articles 3 and 4 of the Framework Decision.t®

The turning point here is that the Court, unlike its past rulings, stated that if the judicial authorities

of the executing state have evidence that there is a real risk of inhuman or degrading treatment of
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persons detained in the requesting country, those authorities can decide whether or not to proceed
with the execution of the EAW, and hence with the transfer of the person to that Member State.’*®
In this context, the Court developed a two-level test. Firstly, the executing authorities must rely on
objective, reliable, specific, and up-to-date information about the detention conditions in the
requesting state, demonstrating systematic or generalized deficiencies.”t’ Subsequently, if such
deficiencies are identified, the executing judicial authorities must conduct a precise and specific
assessment to determine whether there are substantial grounds to believe that the person in
question would be subjected to inhuman or degrading treatment.”*® Therefore, EU States are
allowed to deviate from the assumption that all Member States uniformly respect fundamental
rights. In essence, the Court recognized that mutual trust can be limited under exceptional
circumstances.’*®

However, it should be noted that the CJEU stated that the execution of the EAW cannot be
abandoned, but only postponed, in cases where there is a real risk of inhuman or degrading
treatment.”?® According to this stance, the Court appears to have attempted to balance the duty to
respect fundamental rights with the obligation to comply with the principle of mutual trust. Some
authors view the Court's decision as an attempt to ensure greater protection of fundamental rights
while guaranteeing the principle of mutual trust.”?* However, the doubt that may arise from this
approach is that continuing to protect mutual trust would pose the risk of not guaranteeing the
correct and effective application of fundamental rights. In addition, although the principle of non-
refoulement was not explicitly mentioned in this specific case, the CJEU recognised that Article 3
ECHR, which includes the prohibition of refoulement, corresponds to Article 4 of the EU Charter.
Therefore, the transfer of a person to a country where there is a risk of inhuman and degrading
treatment might involve its violation. Nevertheless, as will be seen in the next section, the Court
of Justice with its double test and the verification of systematic deficiencies seems to have

introduced a limit to the absolute principle of non-refoulement.
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The limitation to the principle of mutual trust is reaffirmed by the Court of Justice in more recent

decisions, such as the Puig Gordi, EDL and ML case,’??

which involved a request for an EAW for
a Hungarian individual who had fled to Germany. Following the Varga case, in which the ECtHR
identified the risk of violations of inhuman and degrading treatment in Hungarian prisons,’? the
German authorities sought to verify the conditions of the prison where the accused would be
detained.

Based on the information received, the German authorities had no objections to executing the
EAW. However, a complication arose when the Hungarian authorities indicated the possibility of
transferring the individual to other prisons. Consequently, the execution authorities sought
information about the conditions of these other institutions and requested the intervention of the
CJEU. In this case, as well, the Court of Justice reiterated that mutual trust is a fundamental
element of EU law, requiring the presumption that all Member States comply with fundamental
rights.”?* Therefore, except in exceptional circumstances, States cannot verify whether another
Member State has actually observed the fundamental rights guaranteed by the EU.?® Furthermore,
the Court of Justice recalled that the execution of the EAW can be limited only for the grounds
exhaustively listed in the Framework Decision.’”?® Nonetheless, if there is a risk of violating the
prohibition of inhuman and degrading treatment, the executing authorities can verify the detention
conditions in the requesting State. Thus, the Court reconfirms that the principle of mutual trust can
be limited’?’ and appears to have given priority to the absolute nature of Article 4 of the EU
Charter.

The CJEU, however, recalled that the control by the executing authorities has an exceptional
nature. Thus, verifying if all prisons, where the individual concerned might be detained, violate
the prohibition of inhuman and degrading treatment would be excessive, since such an assessment
would render the EAW ineffective.”?® It was concluded that, in light of the principle of mutual

trust, the executing authorities are only required to assess the conditions of detention in the prisons
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where it is anticipated that the individual will be detained, even if only on a temporary or
transitional basis.”?® In other words, a Member State can verify the conditions of the prisons where
the person will be detained for a short period but is not obliged to check the conditions of prisons
where the person might be transferred in the future.

Following this approach, although there is a risk of violation of fundamental rights, the Court, in
order to guarantee the effectiveness of the EAW and mutual trust, does not give the possibility to
verify whether or not such rights are concretely violated. Hence, it appears that even though the
CJEU stated that mutual trust can be limited in case of fundamental rights violations, in practice
found a way to circumvent such limit.

This progressive shift of the Court in the area of criminal law in favour of human rights also
developed in parallel within the field of asylum. However, as will be seen in the following sections,
even in this area, the Court, while acknowledging the significance of upholding human rights and
further limiting the principle of Mutual Trust, fails to adopt a definitive stance in support of the

principle of non-refoulement.

3.4.2. The Hungarian and Polish Cases on Mutual Trust and Their Political Implications in
the EU

As noted above, mutual trust is based on the assumption that all member states respect EU law,
particularly fundamental rights. However, a significant challenge arises when the risk of not
respecting fundamental rights stems from the political decisions of one or more member states. A
clear example comes from the erosion of the rule of law in Poland and Hungary in recent years.
Specifically, as will be further examined in the final chapter, we can consider the implementation
of the “safe third country” concept and “push-back” policies adopted by Hungary, and the situation
in Poland that led the European Commission to activate Article 7 of the TEU.

These political changes show concretely that not all EU Member States guarantee the same level
of fundamental rights protection. Consequently, the presumption on which the mutual trust is based
can no longer be assumed. In the past few years, in fact, the Hungarian and Polish governments
have been criticized for adopting reforms that have damaged the independence of the justice

system. In Hungary, the government has been accused of forcibly retiring numerous judges and
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granting political bodies increased control over the judiciary.”® Similarly, in Poland, the
government has increased political control over the judiciary and adopted a law that forced several
Supreme Court judges to retire unless they were granted an extension from the government.”s!
As a result of these reforms, the question arose in Europe as to whether these countries were still
able to ensure the standards set by Article 2 TEU.”*? Numerous national and international bodies
have expressed significant concerns regarding the rule of law and respect for fundamental rights
in Poland.” Addressing these concerns, the Polish Supreme Court asked the Court of Justice to
decide whether the forced retirement of judges violates the EU guarantees on the independence of
the judiciary.”** Simultaneously, the European Commission initiated several infringement
procedures against Poland.”®

Marking a significant development, the Commission activated the procedure under Article 7 of the
TEU for the first time.”® This procedure empowers the Council to determine if there is a clear
risk of a serious breach by a Member State of the EU values referred to in Article 2 TUE.”’
Consequently, these political reforms have led national courts within the EU to raise questions
about whether the principle of mutual trust and mutual recognition should continue to apply to the
Polish judicial system.”® This reassessment can be shown in the LM judgment.’3®

The case concerns a series of European arrest warrants issued by the Polish authorities against a
Polish citizen accused of drug trafficking. The accused person was then arrested in Ireland and
brought before the High Court where he claimed that he did not consent to his surrender. To
confirm his position, he argued that the transfer to Poland would expose him to a real risk of denial
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of justice. In particular, he stated that the legislative reforms of the Polish justice system would
deny his right to a fair trial. Thus, according to him, those reforms would undermine the mutual
trust between the issuing and executing authority and put into question the validity of the EAW."*
At this juncture, the European Commission had already activated the procedure under Article 7
TEU, and its recommendations were publicly available. Consequently, the Irish High Court made
a reference for a preliminary ruling to the Court of Justice. The Irish Court asked whether, in case
of cogent evidence that conditions in the issuing Member State are incompatible with the
fundamental right to a fair trial because the judicial system itself in the issuing Member State no
longer functions according to the rule of law, it should make any further assessment of the exposure
of the interested party to the risk of an unfair trial.”*

In its ruling, the Court of Justice began by reaffirming the two-step approach established in the
Aranyosi case. Initially, the Court stated that the executing judicial authority, as a first step, must
assess the existence of a real risk of violation of the fundamental right to a fair trial, connected
with a lack of independence of the courts on account of systemic deficiencies.”* Then, the
authority must specifically and precisely assess whether there are substantial grounds to believe
that the requested person, upon surrender to the issuing Member State, would face such a risk.”*3
Interestingly, the activation of Article 7 TUE by the Commission seemed not be relevant for the
Court, which affirmed that such factor can be taken into account as a ground to limit the execution
of the EAW only when the European Council determine a serious and persistent breach in the
issuing Member State of the principles set out in Article 2 TEU.”#

Furthermore, the Court acknowledged the obligation under the Framework Decision to respect
fundamental rights as enshrined in Article 1, paragraph 3. It emphasized the necessity for national
authorities to engage in dialogue to ascertain the existence of a real risk of violation of fundamental
rights.”* If the information received from the issuing authority does not lead to the exclusion of

the existence of a real risk that the person concerned will suffer a violation of his fundamental right
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to an independent tribunal, the executing judicial authority must refrain from executing the
European arrest warrant.’*®

This decision highlights an evolution in the Court's approach of not only considering legal aspects
but also looking at the complex political landscape of the European Union.

In fact, while adhering to the two-step test for assessing violations of fundamental rights, the Court
has shown a willingness to incorporate Article 1(3) of the Framework Decision as an additional
criterion for failure to execute the EAW. This approach therefore underscores the Court's
awareness of existing political realities.

Moreover, even the need for dialogue between member state authorities, as called for by the Court,
goes beyond legal procedures, and seems more reflective of diplomatic and political interactions.
Thus, it appears from these decisions that the Court is trying to delicately balance legal principles
with prevailing political dynamics. In fact, on the one hand, the Court continues to uphold the
principle of mutual trust, albeit with new limits, but on the other hand, it demonstrates a greater
sensitivity to the political climate that influences, and sometimes complicates, the application of
fundamental rights in the area of EU justice.

It should also be emphasized that this delicate political climate is reflected not only within the EU
through the Court's decisions, but also in the EU's foreign policies, particularly in agreements
between the EU and third states. For example, as will be seen in the next chapter, through the EU-
Turkey agreement it appears that the EU has sacrificed its values in the field of human rights in

favour of political arrangements.

3.4.3. Navigating Mutual Trust and Non-Refoulement within the CEAS

As pointed out earlier, the principle of mutual trust is a fundamental component of the AFSJ, and
its interaction with fundamental rights has been especially recognized not only in the field of
criminal law but also in the field of asylum. Indeed, as will be seen in these sections, the Court's
approach to asylum closely reflects its position in criminal law. This might suggest that perhaps
the position adopted in criminal law has made it difficult for the Court to sustain a different strategy
in the asylum context, thus forcing it to maintain the same approach in applying legal principles in

both areas.
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Within the European Union, the right to asylum is safeguarded by the EU Charter of Fundamental
Rights.”*” Additionally, the TEU has established a Common European Asylum System, which sets
minimum standards and procedures for granting refugee status and subsidiary protection to third-
country nationals.”*

In order to ensure effective and prompt access to procedures for international protection, the
Dublin 111 Regulation has established a hierarchical method for determining the Member State
responsible for examining the asylum application.”*® As explored in the first chapter, primary
considerations include family reunification criteria. For example, if an unaccompanied minor seeks
international protection, the responsible Member State is the one where a family member is legally
residing.”® Similarly, if a family member of the applicant is located in another EU State, that State
is deemed responsible.’!

Subsequently, the Regulation takes into account the documents held by the applicant. As stipulated
in Article 12, if the applicant possesses a valid residence document or visa, the Member State that
issued these documents is responsible.”® The Regulation also addresses transit zones, specifying
that if an application for international protection is filed in an international transit area, such as an
airport, the Member State of that area is responsible for examining the application.”® The last and
also the notoriously most applied rule establishes that if it is not possible to adopt this hierarchical
order, the first Member State in which the application for international protection was presented is
competent to examine it.”** From the Regulation therefore is clear that in the EU, asylum seekers
cannot choose where to lodge an application for international protection. In fact, according to the
hierarchical criteria of the Regulation, there is only one State competent to examine this
application.”®

Furthermore, the established order serves a dual purpose. Firstly, the Regulation aims to prevent
the phenomenon of “refugees in orbit,” which occurs when asylum seekers are transferred among

States, and not a single State recognised itself responsible to examine the asylum application.
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Secondly, the Regulation has tried to solve the problem of asylum shopping, which is the practice
of applying for international protection in more than one State Sember.”® This means that if a
third-country national applies for asylum in a Member State that is not primarily responsible for
examining that application, the State is authorized to transfer the applicant to the competent
Member State.”’ Consequently, the Regulation is based on an automatic interstate cooperation
mechanism. In fact, the Member State responsible under the Regulation is obliged to take charge
or take back asylum seekers and to examine the application for international protection.”®

This transfer mechanism is further supported by the Eurodac Regulation, which established a
fingerprint database system. Specifically, Member States are required to take fingerprints of
individuals applying for international protection and transmit them to a central system accessible
to all EU countries.”® Through this Central System, all Member States are able to know in which
country the asylum seeker applied for protection. In this way, as indicated by the Dublin
Regulation, if the asylum seeker subsequently lodges an application in another State, that country
can send him or her back to the responsible State. This automatic mechanism highlights the
objective of the Dublin System which is to ensure a rapid processing of applications for
international protection This was also confirmed by the Court of Justice which stated that one of
the main objectives of the Dublin Regulation is the establishment of a clear and workable method
for quickly determining the Member State responsible for processing an asylum application.”®
Therefore, through the Dublin system, an EU State is authorized to transfer an asylum seeker to
another Member State. This interstate movement falls within the ambit of the principle of non-
refoulement, highlighting the complex interplay between the mechanisms of the Dublin Regulation
and fundamental rights within the EU asylum framework.

In this context, it's crucial to recall that the European Union, as delineated in Article 2 of the TEU,
is founded on respect for human rights.’®! Additionally, the transfer of individuals must align with
Article 19 of the EU Charter of Fundamental Rights, which explicitly prohibits the removal,

expulsion, or extradition of a person to a state where they risk facing the death penalty, torture, or
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other inhuman or degrading treatment or punishment.”®? As a primary source of EU law, the
Charter holds the same legal status as the Treaties and must be respected by both European
institutions and Member States.’®® This means, that everyone can invoke the provisions of the
Charter to challenge EU law or national law. In addition, it should be noted that the prohibition of
refoulement is also included in Article 3 of the ECHR,’®* and according to Article 6, paragraph 3
of the TEU, fundamental rights as guaranteed by the ECHR constitute general principles of the
Union’s law.”® Additionally, as previously mentioned, Article 3 of the ECHR corresponds to
Article 4 of the EU Charter, suggesting that the principle of non-refoulement can be indirectly
derived from this Article as well.

The principle of non-refoulement, as outlined in these two documents, is considered an absolute
right, not subject to any limitations. This position has been consistently upheld by the ECtHR%®
and is reinforced by Article 52, paragraph 3 of the EU Charter, which stipulates that the rights
contained in the Charter have the same meaning and scope as those guaranteed by the ECHR.’®’
The principle of non-refoulement can also be found in the Preamble of the Dublin 111 Regulation
which states that the Regulation must operate in compliance with the principle of non-
refoulement.”®® In addition, as already indicated in the previous chapter, the prohibition of
refoulement is also foreseen in several international treaties, including the 1951 Refugee
Convention and the Convention against Torture, and all EU member states are also parties to these
Documents. This means, that all EU countries are required to respect the provision foreseen by
these Treaties.

Therefore, considering such obligations, it is clear that when a State has to transfer an asylum
seeker to another Member State, under the Dublin 111 Regulation, it must first ensure that this

person does not run the risk of suffering torture, inhuman or degrading treatment in the country of

762 See Article 19 of the EU Charter of Fundamental Rights.

763 See Article 6, para 1 of the TEU.

764 See Soering v. United Kingdom App no 14038/88 (ECtHR, 7 July 1989), para. 91; Cruz Varas v. Sweden App no
15576/89 (ECtHR, 20 March 1991), para 69; Vilvarajah v. United Kingdom App no 13163/87 (ECtHR, 30 October
1991), para 103; Ahmed v. Austria App no 25964/94 (ECtHR, 17 December 1996), para 39.

785 |bid, Article 6, para 3.

766 See for example Vilvarajah and Others v. United Kingdom, App nos. 13163/87, 13164/87, 13165/87, 13447/87,
13448/87 (ECtHR 30 October 1991), Chahal v. United Kingdom, App no. 22414/93 (ECtHR 15 November 1996);
Saadi v. Italy App no 37201/06 (ECtHR, 28 February 2008), para 127; Hirsi Jamaa and others v. Italy App no
27765/09, (ECtHR, 23 February 2012), para 146.

767 See Article 52, para 3 of the EU Charter of Fundamental Rights.

7688 See recital 3 of the Regulation (EU) No 604/2013.

126



destination. Consequently, if there is a serious risk that the responsible State will not comply with
its protection obligations, the first State cannot transfer the applicant, otherwise, it would violate
the principle of non-refoulement.

However, the Dublin system operates on an almost automatic and rapid mechanism, and
continuous verification that the destination country respects fundamental rights could compromise
its efficiency. For this reason, the automatic transfer of asylum seekers from one Member State to
another is justified based on a high level of confidence that fundamental rights are fully respected
by all EU Member States. Therefore, also the Dublin System implements the principle of mutual
trust. The Dublin Il Regulation requires that all Member States comply with EU law and
fundamental rights, as a necessary condition for the transfer of persons among States. Specifically,
as indicated by Recital 3 of the Regulation, mutual trust is based on the presumption that all
Member States respect the principle of non-refoulement, consequently all EU states can be
considered safe countries for third-country nationals.’®® This principle is further reiterated in
Recital 22, which envisions the development of mutual trust among Member States with respect
to asylum policy.”’® Consequently, mutual trust in the quality and efficiency of each other's asylum
systems is deemed a necessary condition for the functioning of the Dublin system and an essential
element of the Common European Asylum System.’”* Based on this trust and the presumption that
all EU countries are safe, it should be possible to transfer applicants for international protection
without the risk of violating the principle of non-refoulement.

As previously indicated, however, the conflict between mutual trust and fundamental rights
emerged when it was demonstrated that not all Member States can respect fundamental rights
equally.”” In the CEAS, this tension was further intensified during the so-called EU refugee crisis.
In fact, the country of first entry rule established by the Dublin Regulation has proved to be
ineffective as it has overloaded a limited number of Member States which, due to their
geographical location, constitute the traditional points of entry into the EU territory for those

seeking international protection.””® The exponential increase in migratory flows led to the collapse
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of the reception infrastructures in these States, resulting in the degradation of their asylum systems.
As a result, serious concerns have been raised about their ability to respect the fundamental rights
of applicants for international protection.””*

The collapse of the asylum system and the poor conditions in reception centres led applicants for
international protection to migrate within the EU to countries offering better protection conditions.
However, due to these secondary movements, under the Dublin Regulation, Member States had to
transfer these persons to the country responsible for examining the application for international
protection. This duty to respect the Dublin Regulation and the risk of violating fundamental rights
has therefore raised several concerns among Member States about which rules to follow. In fact,
on the one hand, if a Member State transfers an asylum seeker to another member state without
verifying that the fundamental rights of the asylum seeker have been respected in the State of
destination, the first State may be responsible for violating the principle of non-refoulement. On
the other hand, if an EU Member State, before transferring the asylum seeker, controls whether
the State of destination respects the fundamental rights or not, the first State might undermine the
principle of mutual trust and consequently the efficiency of the entire Dublin System.

In this context, the European Court of Human Rights has consistently prioritized the principle of
non-refoulement, as demonstrated in judgments like the T.I. case. This case involved the transfer
of an asylum seeker from the UK to Germany under the Dublin Convention, the precursor to the
Dublin Il Regulation. According to the Convention, Germany was the country responsible for
examining the asylum application. However, the applicant argued that there was a risk that the
German authorities would transfer him to Sri Lanka where he could face a real risk of torture and
inhuman treatment. The ECtHR without explicitly mentioning the principle mutual trust, stated
that the UK could not automatically enforce the provisions of the Dublin Convention.”” In
essence, the Court held that Germany's status as a party to the ECHR did not absolve the UK from
verifying whether there was a risk of violating the principle of non-refoulement. Similarly, in the
K.R.S. case, the ECtHR examined the situation of an Iranian asylum seeker facing expulsion from
the UK to Greece under the Dublin Regulation. Mirroring the T.I. case, the Court reaffirmed that

transferring an individual to an intermediary country, even if it is a Contracting State, does not

74 |bid, page 1197.
5 T.1. v. The United Kingdom, App. no. 43844/98, (ECtHR 7 March 2000) page 15.

128



diminish the responsibility of the original country (in this case, the UK) to ensure that the applicant

is not subjected to treatment contrary to Article 3 of the ECHR.’®

3.4.4. Judicial Crossroads: Analysing the Diverging Paths of the ECtHR and the CJEU

In these two cases, however, it appears that the ECtHR did not thoroughly consider the relationship
between mutual trust and non-refoulement. On the contrary, in the M.M.S case, the court
underlined the superiority of the principle of non-refoulement, over the rules of the Dublin system.
The case concerns an Afghan citizen who fled Kabul and entered the European Union via Greece.
Subsequently, the applicant moved to Belgium and applied for asylum there. However, under the
Dublin Regulation, Greece was the responsible State to examine the asylum application, hence the
Belgian authorities ordered his transfer back to Greece. Despite the applicant's attempt to challenge
the transfer decision, complaining about the deficiencies of the Greek asylum system, the transfer
took place. In Greece, the applicant was detained in a centre for asylum seekers and after his release
he was forced to live on the streets, completely without assistance from local authorities. Thus, he
applied to the ECtHR alleging that the Greek and Belgian authorities had failed in their obligations
under Articles 2, 3 and 13 of the Convention.

In its decision, the European Court of Human Rights recognised that the Member States placed at
the EU external border were encountering considerable difficulties in coping with the growing
influx of migrants and asylum seekers, and with the transferring under the Dublin Regulation, the
situation for some States had further aggravated. However, given the absolute nature of Article 3
ECHR, these problems cannot absolve a State of its obligations under that provision.””’
Consequently, the Court held both Greece and Belgium responsible for their failure to uphold these
obligations.

In relation to Greece, the European Court of Human Rights found that the country had violated
Avrticle 3 of the ECHR due to the degrading conditions of the detention centre where the asylum
seeker was held, as well as the inhumane living conditions he faced after his release.”’® The Court
took into account reports from various international organizations that had visited the detention
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centres and documented the living conditions of the detainees. These reports confirmed, among
other issues, that detainees did not have access to water fountains outside and were compelled to
drink water from the toilets. Furthermore, it was noted that there was insufficient space for all
detainees to lie down and sleep simultaneously. Access to toilets was severely restricted, forcing
detainees to urinate in plastic bottles which they emptied only when allowed to use the toilets.””®
Consequently, these conditions in the centres were found to be in clear violation of the prohibition
of inhuman and degrading treatment as stipulated in Article 3 of the Convention. Furthermore, the
Court condemned Greece for the violation of Article 13 in conjunction with Article 3 of the ECHR
due to the deficiencies in the asylum procedures and the risk that the applicant faced of being
repatriated to his country of origin without a serious examination of his application.’

Regarding Belgium, the Court stated that the conditions of the detention centres and the asylum
procedures in Greece were well-known prior to the transfer of the applicant and were freely
ascertainable from a large number of sources. For these reasons, at the time of the applicant's
transfer, the Belgian authorities knew or should have known that he had no guarantee that his
asylum application would be seriously examined by the Greek authorities.’® Consequently, by
transferring the applicant to Greece, Belgium violated the principle of non-refoulement, as it
removed him without concretely verifying that the destination country respected human rights.®?
Moreover, given the risk of expulsion to Afghanistan due to the inadequate asylum procedures in
Greece, Belgium was also found to have violated the prohibition on indirect refoulement.

It is noteworthy that in this instance, the ECtHR did not apply the Bosphorus presumption.
Belgium transferred the asylum seeker to Greece under the Dublin Regulation, consequently,
according to the presumption of equivalent protection developed in the famous Bosphorus case,
the State action taken in compliance with its legal obligations would be justified. However, the
Dublin Regulation includes a sovereignty clause, which indicates that each Member State may
examine an application for international protection lodged with it by a third-country national, even
if such examination is not its responsibility under the criteria laid down in the Regulation.”®® This

means that Belgium, based on the sovereignty clause, had the option to become the responsible
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State for examining the asylum application, had it chosen to do s0.”8* Therefore, since Belgium
was not obligated to transfer the asylum seeker to Greece, the presumption of equivalent protection
did not apply in this case. '8

In the M.M.S case, the European Court has expressly given priority to the absolute prohibition of
refoulement. In fact, Belgium should have verified whether or not there was a risk of violation of
inhuman or degrading treatment in Greece. Therefore, through this decision, the ECtHR clearly
puts a brake on the principle of mutual trust and the presumption that all member states respect
fundamental rights.”®® The principle of non-refoulement necessitates a thorough assessment of the
risks the person might face in the destination country and, in cases of serious human rights
violation risks, the state is obliged to refuse the transfer.”®’

Contrary to the cases previously examined by the Court of Justice, it is clear that the ECtHR does
not accept compromises, and it confirmed that the principle of non-refoulement prevails over the
application of the Dublin System, hence the principle of mutual trust cannot be applied.’®®
Following this ruling, some scholars have argued that this decision put an end to the principle of
mutual trust in European asylum law.’® In fact, under the principle of non-refoulement, a State
cannot transfer a person where there is a risk of persecution, torture, and violation of inhuman or
degrading treatment. Consequently, a State should have always the duty to verify if there are such
risks in the country of destination. Moreover, since it has been established that not all EU Member
States are equally capable of respecting fundamental rights, the foundational presumption of the
Dublin system is called into question, rendering its automatic nature untenable. Interestingly, the
EU legislator attempted to address this issue by introducing the new Acrticle 3, paragraph 2 of the
Dublin 11l Regulation. However, this provision reflects the stance of the Court of Justice in the
N.S. case, which diverges significantly from the decisions of the ECtHR.

In the N.S. case, the Court of Justice adopted a different approach. Similar to the previous situation,

the case concerns an Afghan national who entered illegally to Greece. After a brief detention, he
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was sent to Turkey, where he was held in degrading conditions for two months. Subsequently, the
applicant escaped from detention in Turkey and from that country arrived in the United Kingdom.
There, he applied for international protection, but according to the Dublin 1l Regulation, Greece
was the competent state to analyse his application. However, the applicant denounced that his
transfer to Greece would entail a violation of the rights guaranteed by the ECHR, and he requested
the Secretary of State to make use of the sovereignty clause and accept responsibility for the
asylum application.” Nevertheless, the Secretary of State decided to proceed with the transfer to
Greece, as it was listed as a Safe Country under the Asylum Act of 2004. Consequently, the
applicant's complaint, grounded in the ECHR, was deemed manifestly unfounded.’®*

Seeking judicial review, the applicant filed an action in the High Court of Justice, which deemed
the risk of refoulement to be inconsistent.”®? As a result, his claim was rejected, but the Court
acknowledged his right to appeal to the Court of Appeal. The Court of Appeal then referred several
questions to the CJEU for a preliminary ruling.”®® The critical question centred on whether the
Court would follow the same interpretation given by the ECtHR in the M.M.S. case on the
compatibility of the Dublin Regulation with the EU Charter and what consequences would occur
on the transfer from one EU State to another in the light of that interpretation.

In its ruling, the CJEU affirmed that the Common European Asylum System is based on the
application of the Refugee Convention and on the guarantee that no one will be sent back to a
place where he risks being persecuted again.’®* However, the Common European Asylum System
is also based on the principle of mutual trust and on a presumption of compliance by Member
States with the EU law, and in particular with fundamental rights. Therefore, the Court
acknowledged a relationship between mutual trust and the principle of non-refoulement and it
admitted that some Member States could experience major operational problems.”®® In other
words, the Court recognised that there is a substantial risk that asylum seekers would be treated in
a manner incompatible with their fundamental rights in the event of a transfer between Member

States.”9®
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The CJEU, taking into account the M.S.S. decision, affirmed that the presumption of compliance
with fundamental rights, upon which the Dublin Regulation is based, must be regarded as
rebuttable.”” However, the Court also clarified that no infringements of the EU legislation can
overcome the presumption of compliance with fundamental rights and prevent a Member State
from transferring an asylum seeker to the State competent to examine his or her application.’®
According to the Court, such a scenario could endanger the raison d’étre of the European Union
and the realisation of the objective of Dublin system’s objective of swiftly designating the Member
State responsible for examining an asylum application.”®® Nevertheless, the CJEU stated: “if there
are substantial grounds for believing that there are systemic flaws in the asylum procedure and
reception conditions for asylum applicants in the Member State responsible, resulting in inhuman
or degrading treatment, within the meaning of Article4 of the Charter, of asylum seekers
transferred to the territory of that Member State, the transfer would be incompatible with that
provision.”®® Therefore, according to the Court, Member States should not transfer an asylum
seeker in cases of systemic deficiencies in the asylum procedure and reception conditions in the
Member State responsible for examining the application for international protection.®’? In other
words, similar to the M.S.S. case, the Court indicates that the presumption that EU Member States
respect fundamental rights is not absolute, but relative. However, unlike the ECtHR, the CJEU
recognized that only in exceptional circumstances, such as systemic flaws, can a State verify
whether another Member State respects fundamental rights.

With this decision, the Court of Justice has thus interpreted the ECtHR's decision in the M.M.S.
case restrictively. According to the Strasbourg Court, the principle of mutual trust cannot prevent
a state from verifying whether the transfer of an asylum seeker to another state violates the
principle of non-refoulement. In contrast, the CJEU stated that in exceptional circumstances, the
principle of mutual trust can limit the possibility for states to verify that other states respect
fundamental rights.

Therefore, with this historic ruling, the Court of Justice has put an end to blind trust by placing a

limit on the principle of mutual confidence. However, by allowing a state to verify whether other
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states respect fundamental rights in cases of systematic deficiencies, the Court also created a limit
to the principle of non-refoulement. According to the Court, this principle prohibits Member States
from transferring asylum seekers to another Member State where there are systemic deficiencies
in asylum procedures and reception conditions for asylum seekers. In other words, only systemic
deficiencies resulting in torture, inhuman, or degrading treatment would rebut the absolute
presumption that all EU states are safe and would render a transfer incompatible with Article 4 of
the EU Charter.8%2 Therefore, the scope of the prohibition against refoulement appears to be limited
to the sole hypothesis of the existence of systemic deficiencies, which are detected only in the
presence of a particularly high level of infringement of fundamental rights.%

However, as highlighted in the previous chapter, the absolute prohibition of refoulement, as
established in the EU Charter and the ECHR, does not allow for any limitations. Furthermore,
while the 1951 Refugee Convention includes a limitation to this principle, it makes no mention of
systemic deficiencies in asylum procedures and reception conditions. This means that in the EU,
only when a person faces a serious and individual risk of being subjected to torture, inhuman and
degrading treatment in the country of destination, a State should refuse to transfer a person to that
state, and not in the hypothesis of systemic deficiencies. In fact, this criterion makes the principle
of non-refoulement more difficult to apply, since, according to the CJEU, it is not sufficient to
prove that there is a serious risk of inhuman or degrading treatment, but it is necessary to prove
that such risks derive from systematic deficiencies of asylum procedures and reception conditions.
However, it has been argued that the CJEU adopted the concept of systematic deficiencies in order
to try to balance the two principles. On the one hand, this concept is used as a preliminary condition
to rebut the presumption of mutual trust. On the other hand, it is also a requirement to activate the
principle of non-refoulement 8%

From this decision, therefore, it becomes evident that the Court preferred to impose a limit on the

principle of non-refoulement to safeguard the principle of mutual trust, which is considered the
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raison d'étre of the European Union. According to the Court, further limiting this principle would
jeopardize the entire AFSJ, which, as already indicated, is based on the principle of mutual trust.8%
The criterion of systematic deficiency as a threshold for the rebuttal of mutual trust was also
confirmed by the CJEU in the Abdullahi case. In that ruling, in fact, the Court stated that the only
way in which an asylum seeker can call into question the applicability of the Dublin criteria is by
pleading systemic deficiencies in the asylum procedure and in the conditions for the reception of
applicants for asylum in the competent Member State.8%® This approach therefore appears to
exclude the relevance of an individual risk faced by the applicant of being subjected to inhuman
or degrading treatment.2%” Hence, even in this case, mutual trust was considered so important as to
exclude the possibility for States to verify whether another Member State has actually observed
fundamental rights.8%®

As a result of these decisions, some authors have started to assume that within the CEAS the
relevance of the individual risk test used for the activation of the prohibition against refoulement
under the ECHR and the EU Charter was replaced by the much stricter systemic deficiencies
test.8%° It has been particularly argued that the CJEU redefined the principle of non-refoulement
by stating that mutual trust could only be rebutted in cases of systemic flaws, thus diminishing the
emphasis on the individual risk faced by an asylum seeker.®1® These arguments gained further
ground when the new Dublin 11l Regulation incorporated the concept of systemic deficiencies as
a criterion for activating the principle of non-refoulement.8!! Following the approach adopted by
EU institutions, it appears that in the interest of preserving mutual trust, the EU has developed a
new principle of non-refoulement which applies solely within the EU and differs from the principle

recognized internationally.®? In fact, according to the Dublin 111 Regulation and CJEU decisions,
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the prohibition against refoulement can only be triggered in cases of systemic deficiencies in a
Member State, leading to torture, inhuman, or degrading treatment.

This interpretation has been the subject of significant academic debate. In particular, Hathaway
argued that non-refoulement constitutes an absolute right that should not be constrained by inter-
state cooperation mechanisms such as mutual trust.t In his view, introducing limitations based on
structural or institutional assumptions seriously undermines the very architecture of international
refugee law. Similarly, Giulia Vicini suggested that this new intra-EU principle of non-
refoulement appears different and less protective than the one enshrined in Article 3 of the
ECHR.8"® However, although Vicini's focus remains on the structural imbalances in the EU legal
framework, this thesis goes further, arguing that the use of the systemic deficiency test has not
simply reshaped procedural standards, but has also altered the substantive nature of the principle
of non-refoulement itself. In doing so, it has created a narrower and more conditional parallel
system of protection, which risks undermining the absolute nature of non-refoulement recognised
by international human rights law and the EU Charter.

This interpretation has been the subject of significant academic debate. In particular, Hathaway
has affirmed that non-refoulement constitutes an absolute right, which should not be constrained
by mechanisms of interstate cooperation, such as mutual trust.®* According to his view,
introducing limitations based on structural or institutional assumptions seriously undermines the
very architecture of international refugee law. In a similar vein, Giulia Vicini has suggested that
this new intra-EU principle of non-refoulement appears to be different and less protective than the
one enshrined in Article 3 of the ECHR.8'® However, while Vicini’s focus remains on the structural
imbalances of the EU legal framework, this thesis goes one step further by arguing that the reliance
on the systemic deficiencies test has not merely reshaped procedural standards, but has also altered
the substantive nature of the non-refoulement principle itself. In doing so, it has created a parallel
system of protection that is narrower and conditional, and which risks weakening the absolute
character of non-refoulement as recognised under international human rights law and Article 2 of
the TEU.
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3.4.5. The Evolving Nexus between Mutual Trust and Non-Refoulement

The systematic deficiencies criterion used as a limit to the mutual trust and as a trigger for
activation of the principle of non-refoulement was not adopted by the ECtHR, which, in the 2014
Tarakhel case, outlined the need for an individual approach to ascertain the prohibition of
refoulement 816

The case concerns an Afghan family, who applied for asylum in Switzerland. However, under the
Dublin Regulation, Italy was the country responsible for examining their application.
Consequently, the Swiss authorities ordered the expulsion to Italy. However, the expulsion order
was contested, and the case reached the ECtHR, where the applicants argued that in case of transfer
to Italy, they would have been victims of inhuman and degrading treatment due to the systematic
deficiencies of the Italian reception conditions.8!

In this regard, the Court stated that the situation of the reception centres in Italy was different from
the one in Greece, and it could not be compared with the systematic deficiencies of the asylum
procedure and reception conditions of that country, identified in the M.M.S. case.?!® Nonetheless,
the ECtHR condemned Switzerland for violating Article 3 of the ECHR, since the Swiss authorities
should have obtained suitable guarantees from the Italian authorities that the applicants would be
taken charge of in a manner adapted to the age of the children and that the family would be kept
together.82® In fact, according to the Court, the presumption that the State responsible for
examining the asylum application, under the Dublin Regulation, complies with Article 3 ECHR
can be rebutted when there are substantial grounds to believe that the person would face a real risk
of being subjected to treatment contrary to that provision.??° The Court further held that the fact
that a State is part of the Dublin system does not exempt it from carrying out a thorough and
individualized examination of the situation of the person concerned and from suspending
enforcement of the removal order should the risk of inhuman or degrading treatment be
established.®?! Following this decision, we can observe the differing approaches adopted by the

CJEU and the ECtHR regarding the rebuttal of mutual trust in non-refoulement cases. According
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to the CJEU, transfers under the Dublin system can only be limited in exceptional circumstances,
which are aligned with systemic deficiencies in the asylum procedures and reception conditions of
the Member State responsible for examining the application for international protection. In
contrast, the ECtHR does not require systemic deficiencies to rebut the presumption of compliance
with fundamental rights, placing greater emphasis on individual assessments.??? In other words, it
emerged that before transferring a person, a Member State must take into consideration the rights
of a specific individual in order to ensure the effective protection of fundamental rights. These
distinct approaches highlight a divergence between the principle of non-refoulement as understood
in human rights law and the actual practice adopted by the EU up to that point.

In a more recent development, similar to the shift observed in the criminal law area, the CJEU's
stance on fundamental rights has started to evolve. This change is exemplified in the C.K. case,
which involved the transfer of a family of asylum seekers from one Member State to another.8%3
Specifically, this family entered the European Union with a visa issued by Croatia, then moved to
Slovenia, where they applied for international protection. Croatia was deemed the responsible
country for examining the asylum application. However, the transfer was initially postponed due
to the wife's advanced pregnancy. A few months after the birth of their child, Slovenia issued a
decision to transfer the family back to Croatia. The family appealed against this decision, citing
the wife's psychiatric issues. They argued that the transfer could constitute inhuman and degrading
treatment, potentially causing significant and permanent deterioration in the wife’s mental health.
Since there were no systemic deficiencies in Croatian asylum procedures and reception conditions,
the Supreme Court of Slovenia asked the Court of Justice whether the obligation to transfer an
asylum seeker ceases only in the case of systematic deficiencies in the country of destination or
even when there is an individual risk of violating Article 4 of the EU Charter.

The CJEU, referencing its prior cases, reiterated that the rules of secondary EU law, including the
provisions of the Dublin I1l Regulation, must be interpreted and applied in a manner consistent
with the fundamental rights enshrined in the Charter.8?* Diverging from its approach in the N.S.
and Abdullahi cases, the Court recognized that individual circumstances should be considered.8?°
This shift in perspective was attributed to the differences between the Dublin Il and Dublin 11l
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Regulations. The CJEU noted that the latter regulation has strengthened its connections with
fundamental rights and made significant improvements in the protection afforded to asylum
seekers.826 Consequently, it affirmed that even where there are no substantial grounds for believing
that there are systemic flaws in the Member State responsible for examining an asylum application,
the transfer can be suspended when the transfer itself might result in a real and proven risk of the
person concerned suffering inhuman or degrading treatment.®?’

This decision marked a turning point for the protection of the fundamental rights of asylum seekers
within the EU. Nonetheless, it should be noted that, unlike the cases previously analysed, here the
principle of mutual trust was not a relevant element of the judgment. In fact, the case concerned a
person suffering from serious health problems that could lead to dangerous and permanent
consequences in the case the transfer took place. The fact that the State of destination respected
fundamental rights or not was irrelevant and the risks arising from the transfer could not be
attributed to that Member State.®?® Therefore, although the Court gave great relevance to
fundamental rights it did not dissolve the conflict between mutual trust and the principle of non-
refoulement. In fact, here the convergence with the ECtHR appears to occur outside the context of
mutual trust.

The interplay between these two principles was further examined in the more recent Jawo case.
This case involved a third-country national who arrived in Italy by sea and applied for asylum. The
applicant then travelled to Germany and submitted another asylum application. The German
authorities dismissed his application on the grounds that Italy was the competent Member State.
However, the applicant appealed against his removal to Italy, arguing that there were systemic
deficiencies in the asylum procedure and in the reception conditions in that Member State.

When the matter reached the Court of Justice, it reaffirmed that provisions of the Dublin Il
Regulation must be interpreted and applied in accordance with fundamental rights, particularly
Avrticle 4 of the Charter.8?® Nonetheless, the Court also highlighted the fundamental importance of
mutual trust which requires, save in exceptional circumstances, to consider all Member States to

be complying with EU law and particularly with fundamental rights.8% Specifically, according to
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the Court, in the context of the Common European Asylum System, it must be presumed that the
treatment of applicants for international protection in all Member States complies with the
requirements of the EU Charter, and the 1951 Refugee Convention.®! Nonetheless, by recalling
the N.S. case, the CJEU stated that the system may, in practice, experience major operational
problems in a given Member State, meaning that there is a substantial risk that applicants for
international protection may, when transferred to that Member State, be treated in a manner
incompatible with their fundamental rights.83?

However, in this case, the Court did not emphasize the distinction between the Dublin 1l and
Dublin 111 regulations as it had in the C.K. case. Instead, it affirmed that in case there are systemic
deficiencies in the asylum procedure and in the reception conditions of asylum seekers in that
Member State, it is possible not to proceed with the transfer.8% In its decision, the Court went
beyond the N.S. case and stated that based on the absolute nature of Article 4 of the EU Charter,
the transfer must be avoided in any situation in which there are substantial grounds for believing
that the applicant runs a risk of being subjected to inhuman or degrading treatment.®** However,
the Court also stated that in the event that the applicant proves the existence of such risks, the
national courts are then obliged to verify whether there are systemic or generalised deficiencies,
which may affect certain groups of people in the country of destination.?3® Furthermore, the Court

836 such as situations

clarified that such deficiencies must reach a particularly high level of severity,
of extreme material poverty.8%’

From this decision, it is therefore clear that when a case concerns the principle of mutual trust, the
Court of Justice no longer takes into consideration only the individual risks of suffering inhuman
or degrading treatment, as it did in the C.K. case and established by the ECtHR. On the contrary,
the Court came back to the systematic deficiencies developed in the N.S case. In fact, while
confirming the absolute nature of the prohibition of degrading treatments, the Court interprets its
scope very restrictively, by confirming that national courts must, in any case, verify whether there

are systematic deficiencies in the country of destination and in case of element of extreme material
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poverty a state can refuse the transfer. This approach places further limitations on the principle of
non-refoulement. By introducing additional criteria such as systemic deficiencies and extreme
material poverty, the CJEU makes it more challenging to ensure the correct enforcement of this
principle. This indicates that the Court, once again, tries to prioritize the principle of mutual trust
over individual protection, even in circumstances where the fundamental right at stake is an
absolute right.2® The same approach was subsequently followed in the Ministero dell’Interno
case,®° the lbrahim case,?¥ and the more recent X v Staatssecretaris van Justitie en Veiligheid
case,®*! where the Court reaffirmed the importance of the principle of mutual trust and the systemic
deficiencies conditions. However, over the years, the Court, while maintaining the same approach,
seems to demonstrate greater alignment with Article 4 of the Charter of Fundamental Rights.
Indeed, in this latest case, for example, while maintaining the previous line of systemic
deficiencies, the Court also states that the transfer cannot be made if there is a violation of Article
4 of the Charter.

It thus appears from these decisions that the Court is increasingly seeking to ensure the proper
application of fundamental rights and to align itself with the European Court of Human Rights.
However, when the case concerns mutual trust, this alignment is not fully realized. Thus, it appears
that the divergence with the ECtHR is more based on context than indicative of a broad divergence
between the two courts.

The CJEU rulings analysed so far thus highlight an evolution, in which greater emphasis is placed
on fundamental rights and the prohibition of refoulement while continuing to uphold the principle
of mutual trust. The CJEU's approach seems to be moving toward a harmonious integration of
these principles, intending to safeguard both fundamental rights and the integrity of the CEAS and
the AFSJ. This balancing effort, as pointed out by some scholars, is particularly challenging for
the CJEU, which must navigate between the application of mutual trust and the enforcement of
fundamental rights while simultaneously managing member states' obligations under the CEAS 842

However, it is crucial to note that this balancing effort must take into account the inviolable nature
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of certain fundamental rights, such as non-refoulement, which, being absolute, cannot be subject
to limitation in the name of compliance with EU principles. This approach by the CJEU, thus,
highlights the intricate challenges of EU jurisprudence, where the alignment of general EU
objectives with inviolable individual rights continues to be an extremely complex task.

3.4. Conclusion

The analysis has shown that the Court's evolving interpretation of mutual trust has led to a situation
where this principle, originally a pillar of commercial integration, has expanded to such an extent
that it has become a limitation on the application of fundamental rights, especially in the areas of
asylum and criminal law.

The chapter has shown that, while recognising the absolute nature of the principle of non-
refoulement, the Court has developed a restrictive approach, using the concept of systemic
deficiencies as a criterion to limit this principle. From this perspective, the Court tried to create a
balance between the two principles, however by doing so, it has introduced significant challenges
to the practical application of non-refoulement. A change of course has occurred more recently
and although the Court's latest decisions seem to align more closely with the decisions of the
European Court of Human Rights, these rulings still attempt to balance mutual trust with
fundamental rights, unfortunately at the expense of absolute rights.

Moreover, this chapter has also highlighted another aspect, which is the tendency to prioritize the
political agenda and internal legal consistency at the expense of respect for fundamental rights.
This trend thus seems to challenge the EU's commitment to its founding values and priorities. This
aspect will be more emphasised in the next chapter, where it will be shown how policies have
influenced the application of safe country and safe third country in a way to circumvent the

principle of non-refoulement.
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CHAPTER 4
SAFE COUNTRY: BEYOND THE FACADE

4.1.Introduction

In the previous chapter, it has been demonstrated how the concept of mutual trust has been used
by the European Union and its Member States to circumvent the proper application of the absolute
principle of non-refoulement. Similarly, this chapter will try to reach the same objective through
the concept of safe country. However, it is important to bear in mind that this concept is not
univocal. On the contrary, it branches out into the concept of European safe country, safe third
country, and safe country of origin, and this chapter will try to demonstrate how they have all been
used to circumvent the correct application of the principle of non-refoulement.

The first part will focus on the concept of a European safe country, and how it is connected with
the principle of mutual trust. In this regard, as it has been previously analysed, within the EU,
Member States trust each other in respecting fundamental rights. Therefore, as indicated by the
Dublin Regulation, it is presumed that all countries are considered safe for third-country nationals.
As a result, it is possible to transfer an asylum seeker from one EU country to another without the
risk of violating the principle of non-refoulement. However, not all EU States are able to respect
fundamental rights equally. Therefore, not only the principle of mutual trust but also the concept
of safe country should not be used as an element to transfer asylum seekers from one State to
another.

The second section will analyse the concept of safe country of origin and how it evolved in the
European Union. In this context, particular attention will be paid to the proposal for an EU
Common list and National lists of safe countries of origin. This section will also consider how
different political factors have influenced the use of this concept.

Similarly, the third section will raise the same concerns in relation to the concept of safe-third
country, with particular attention to the EU-Turkey Declaration. The examination will reveal how
this concept, and the declaration, were supported by political motivations rather than genuine
security and human rights assessments, which then led to the violation of the principle of non-

refoulement.
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This chapter, therefore, aims to provide a comprehensive understanding of how the safe country
concept has been used within the EU asylum and refugee policy framework through a critical

analysis of law, policy and human rights.

4.2.The Inter-connection Between Mutual Trust and the EU Safe Country Concept

The previous chapter has shown how the principle of mutual trust was created and evolved.
Initially, it was seen as a sub-aspect of mutual recognition in the common market and then became
an essential element of the entire AFSJ. In particular, in the area of criminal and asylum law,
mutual trust has found its greatest expression. In fact, in these sectors, mutual trust has become of
such high relevance that it has been considered more important than respect for fundamental rights.
This approach can be demonstrated by the fact that, over the years, the Court of Justice has stated
in many rulings that it is not necessary to verify that Member States respect fundamental rights
due to a high level of trust between them.®*3 Moreover, the significance of mutual trust has been
so pronounced that it has been cited by the Court of Justice as a barrier to the EU's accession to
the ECHR, essentially becoming the "raison d'étre” of the European Union.844

This high level of trust accompanied the Court of Justice for many years in its decisions, to the
point of establishing an almost absolute presumption that all Member States comply with
fundamental rights.3*> As a result, the CJEU has at times, favoured the principle of mutual trust at
the expense of fundamental rights protection.8* The previous chapter, therefore, focused
exclusively on these aspects leaving out that the principle of mutual trust rests on another essential
element, namely the safe country concept.

This connection is based on the fact that the EU Member States trust each other to respect
fundamental rights because they are considered to be safe. A clear example of this relation can be
found in the Dublin Regulation, which establishes that the Member States, all respecting the

principle of non-refoulement, are considered safe countries for third-country nationals.®4” Indeed,
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for the transfer of an asylum seeker from one Member State to another, all countries must comply
with EU law and fundamental rights.

As highlighted in previous chapters, the primary aim of the Dublin Regulation is to establish the
criteria and mechanisms for determining which Member State is responsible for examining an
asylum application submitted in the EU by a third-country national.8 Thus, if an international
protection applicant seeks asylum in another Member State, that State has the prerogative to
transfer the individual to the responsible State. However, this transfer, as extensively
demonstrated, can potentially clash with the principle of non-refoulement, as enshrined in Article
19 of the EU Charter of Fundamental Rights.®*® To mitigate the risk of violating such a principle,
the European Union has built the CEAS on the concept of mutual trust and safe country. In other
words, the system is based on the confidence that the EU Member States can be considered safe
for asylum seekers because they all equally respect fundamental rights.8%

The fundamental element underlying this system is that each member state is considered safe for
asylum seekers. Indeed, the Dublin system is based on the belief that the possibility of obtaining
protection, as well as the quality of protection, is uniform across all member states, and these
aspects are rooted in the principle of mutual trust. As indicated earlier, this trust is based on the
formal adherence of all states to the Refugee Convention and the ECHR, which reinforce the belief
that being a signatory to these conventions is equivalent to complying with their affirmed
principles.®!

The concept of a European safe country is explicitly outlined in the Asylum Procedure Directive,
which stipulates that a state can only be deemed safe if it has ratified and adheres to the provisions
of the Refugee Convention, possesses an established asylum procedure, and has ratified the
ECtHR.%2 Thus, based on the trust that the receiving State will respect and uphold the human rights
obligations by which all EU states are legally bound, it is possible to transfer an asylum seeker

without the risk of violating the principle of non-refoulement.8
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However, it has been extensively demonstrated that not all EU countries are capable of upholding
fundamental rights. Therefore, if they fail to respect fundamental rights, they cannot be considered
safe for asylum seekers. In other words, such a presumption of safety based on mutual trust cannot
be entirely justified. Consequently, if an EU Member State is not safe, it cannot be trusted to
respect fundamental rights.

This assumption was further validated by the Court of Justice in the N.S. case.® In that ruling, the
Court clarified that the concept of a European safe third country, as defined by the Asylum
Procedure Directive, and the presumption that all countries respect fundamental rights cannot be
absolute but must be relative.%%® In fact, the court recognized that the level of respect for
fundamental rights is not equivalent in all Member States. However, as already demonstrated in
the previous chapter, the Court found a way to limit the principle of non-refoulement, by stating
that the transfer of an asylum seeker can only be avoided in the event of systematic deficiencies in
the asylum procedure and the reception conditions of asylum seekers in the country of
destination.8%

Although the court's approach has changed over the years, recognizing the importance of respect
for fundamental rights over the principle of mutual trust, the link with the safe country concept is
undeniable, and it has been consolidated over the years. For instance, it was first established by
the European Court of Human Rights in the T.1. decision.®>” The case, as already considered in the
second chapter, involved a Sri Lankan national who, after being persecuted by a pro-government
organization, fled to Germany and applied for asylum. The Bavarian Administrative Court
dismissed the asylum application, stating that the ill-treatment suffered by the asylum seeker was
not attributable to government officials.®%® Thus, the Court concluded that the applicant was safe
from persecution if he returned to Sri Lanka.®® Following this ruling, he moved to the United
Kingdom to apply for asylum.®® However, according to the Dublin Convention, Germany was
responsible for his application. Nevertheless, the applicant resisted being transferred back to

Germany, arguing that the country was not safe for him.8¢* He substantiated his claim with the
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argument that Germany did not recognize individuals as refugees if their persecution did not
originate from government officials but from non-state agents.®%2

In its judgment, the ECHR first acknowledged that both Germany and the United Kingdom were
signatories to the 1951 Refugee Convention, which obliges its members to adhere to the principle
of non-refoulement.®®3 However, the UK argued that this principle was not violated due to the fact
that Germany was an EU State and a member of the Convention, and it had to be considered a safe
country. Nevertheless, the ECHR held that the UK, irrespective of this presumption of safety, had
to ensure that the applicant was not exposed to treatment contrary to Article 3 of the Convention.8%4
With this statement, the ECtHR for the first time not only ruled on indirect refoulement but also
on the concept of safe country, which underlies the mutual trust between the Member States under
the Dublin system. Therefore, it might be argued that when the ECtHR stated that the UK had to
ensure not expose an asylum seeker to treatment contrary to Article 3 of the ECHR, it questioned
the compatibility of the presumption of the safe country with the duty to respect fundamental rights
by the Member States.

Another connection between these two concepts can be found also in the famous M.S.S. case. As
mentioned in the previous chapter, according to the ECtHR, Belgium should have verified that
Greece actually respected fundamental rights. In other words, it should have controlled concretely
whether Greece could be considered a safe country for the transfer of an asylum seeker.

With this decision, the Court recognized that the concept of safe third country, as expressed in the
principle of mutual trust between the Member States might sometimes be inapplicable with the
consequence of precluding the application of the intra-EU mechanism for international cooperation
on asylum.®® Therefore, the ECtHR effectively imposed a limit on the principle of mutual trust
and the assumption that all Member States equally respect fundamental rights.8®

Similarly, the ECtHR in the Tarakhel case reached the same conclusion. According to the
European Court, the presumption that the State responsible for examining the asylum application,
under the Dublin Regulation, complies with Article 3 ECHR can be rebutted when there are

substantial grounds to believe that the person would face a real risk of being subjected to treatment
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contrary to that provision.®8” Thus, by condemning Switzerland for transferring an asylum seeker
to Italy, the Court held that the fact that a State is part of the Dublin system does not exempt it
from carrying out a thorough and individualized examination of the situation of the person
concerned. This implies that if the risk of inhuman or degrading treatment is then established, the
transfer to that country must be suspended.®®® Hence, the assumption that all EU Member States
are unequivocally safe for asylum seekers cannot be applied.

From the examples provided, it is clear that the principle of mutual trust and the concept of a safe
country are closely related. Indeed, without the latter, establishing mutual trust between states
would be difficult. In other words, if a member state is not regarded as safe for asylum seekers, it
can hardly respect fundamental rights and, accordingly, comply with the principle of non-
refoulement. Following this approach then, it is clear that the concept of a European safe country
cannot guarantee that all EU member states respect fundamental rights and, consequently, this also

extends to the principle of mutual trust.

4.3. The Political Underpinnings of the Safe Country of Origin Concept

It's crucial to distinguish that the definition of a European safe country differs from the concepts
of safe third country and safe country of origin, which do not inherently rely on the principle of
mutual trust. However, this distinction does not imply that these latter two concepts have not
impacted the principle of non-refoulement. On the contrary, the following discussion will explore
the concepts of safe third country and safe country of origin, demonstrating how the EU and its
member states have used these concepts to circumvent the application of the principle of non-
refoulement.

A safe country of origin is defined as the country of nationality for asylum seekers where there is
no risk of persecution or other serious harm that would compel such individuals to flee and seek
asylum.® Conversely, a safe third country is a non-EU country and differs from the asylum

seekers' country of nationality, through which they may be transferred.8’° The asylum application
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is then processed not by the EU State where the asylum seeker initially applied but by a third
country, presumed to be safe.®’!

Following this difference, it appears that the concept of a safe country of origin may refer to
particular procedural channels through which asylum applications are examined on the merits.®"?
In fact, this notion has historically been linked to procedures for manifestly unfounded applications
and to accelerated asylum procedures, in which asylum applications were then assessed and
rejected with particular rapidity.®”®

The first discussion on accelerated procedures emerged during the UNHCR Executive Committee
meeting in 1983,%"4 acknowledging that some asylum applications, clearly unfounded, could be
expedited through an accelerated procedure.®” Initially, such acceleration was limited to cases that
were clearly fraudulent or unrelated to the grounds for international protection. However, the idea
of processing some applications faster than others remained rather general and was still very much
tied to procedural guarantees. As a matter of fact, during the Executive Committee, the concept of
safe country of origin was not explicitly mentioned.

It was only later, due to the increase in the number of asylum applications submitted in Europe,
that the Member States, considered it necessary to discuss the risk that their asylum systems might
be overburdened by applications from people who did not need international protection. Therefore,
in 1992 they presented the so-called London Resolution on Manifestly Unfounded Applications
for Asylum, which was the first non-binding European agreement on asylum matters. The
Resolution linked the accelerated asylum procedure with the concept of safe country of origin on
the basis that, since there was no risk of persecution in the country of origin, decisions were quickly

executed and declared manifestly unfounded.®”® This stance is echoed in the preparatory work for
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the Resolution, which explicitly calls for a unified stance against unnecessary asylum claims in
Member States.?”’

To decide if asylum claims could be considered manifestly unfounded, the decisions relied on a
general security assessment of the asylum applicant's country of origin. The criteria for such
assessment included various factors, such as the previous number of refugees, recognition rates,
respect for human rights, and the country's democracy and stability 88 If these criteria were met,
it was presumed that the conditions for refugee status outlined in the 1951 Refugee Convention
were not satisfied, given the lack of a credible fear of persecution in the applicant's home
country.8”® These common conditions reflected the aim of the London Resolution which was to
adopt a common list of safe countries at the European level. In fact, the European ministers present
at the agreement emphasized not only the possibility of accelerated processing of asylum
applications but also the need for harmonized action 8%

As mentioned above, the EU Member States were not bound by the London Resolution, as it was
ameasure of soft law. The first binding agreement on safe country of origin was stipulated in 1999,
with the Treaty of Amsterdam, where it was decided that all EU Member States would be
considered as safe countries of origin.®! Subsequently, in 2002, the JHA Council went a step
further and designated all candidate states of the European Community as safe countries of origin
from the date of signature of the accession treaties.®®? This classification meant that all asylum
applications from countries like Cyprus, the Czech Republic, Estonia, Hungary, Latvia, Lithuania,
Malta, Poland, Slovakia, and Slovenia during those years were considered manifestly
unfounded.®2 Although the London Resolution first introduced the concept of a safe country of

origin, and this idea was later reaffirmed in the Treaty of Amsterdam, there was no common
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legislation governing these matters at the time. Only some Member States had incorporated this
concept into their national asylum laws.8*

The notion of safe country of origin was then incorporated into EU legislation in 2005 with the
Asylum Procedures Directive, which established the criteria for designating countries as safe.®
The Directive allowed for two methods of identifying a safe country of origin: one through a
common European list and the other through national lists.®%® According to Article 29 of the
Directive, the European common list would be adopted by a qualified majority of the Council, on
a proposal from the Commission and after consultation with the European Parliament. However,
in 2006, the European Parliament, supported by the Commission, asked the Court of Justice to
annul the first paragraph of Article 29 on the Council's mandate to create such a list. The Parliament
argued that by accepting this rule, the Council had adopted Community legislation and
consequently the co-decision procedure was applicable.88” The Court of Justice, upholding this
argument, annulled such paragraph, nonetheless, Article 29 was never put into practice. A revised
version of the Asylum Procedures Directive was approved in 2013 and one of the objectives was
to achieve greater convergence on the application of safe country of origin practices. For instance,
the Directive still includes the opportunity to adopt accelerated procedures for asylum seekers from

safe countries of origin,

although the option for a common European list of safe countries of
origin is no longer included.

The revised Directive omitted a common list, which, according to the previous Directive, should
have already been established.®% In response, the European Commission presented in 2015 a
Proposal for a Regulation establishing an EU common list of safe countries of origin. This proposal
was presented as one of the key measures of the European Agenda on Migration, which aimed to
offer a solution to the emergency situation in the reception and management of the influx of

migrants and asylum seekers into Europe.®% Specifically, the introduction of a common list aimed
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to facilitate the swift processing of potentially manifestly unfounded international protection
applications, thereby enhancing the efficiency of the asylum systems across Member States.8
Following the Commission's proposal, the EU Council requested the European Asylum Support
Office to organise a consultation with experts from various Member States. During the
consultation, information from the European External Action Service (EEAS), EASO, UNHCR,
the Council of Europe, and other international organisations was collected and analysed. However,
the European Parliament rapporteur at the time, Sylvie Guillaume, pointed out that the information
only came from official European or international bodies and civil society was excluded from the
consultation.?®? Consequently, she advocated for postponing the assessment of the list of safe
countries pending further evaluation. According to her view, the exclusion of civil society
contradicted the recommendations of the EASO elaborated a few years earlier, which emphasised
that it was necessary to seek as broad a range of sources as possible reflecting divergent opinions
on the issue, in order to ensure a more balanced framework for the report on the country of
origin.8%

Despite the consultation, the EU Council did not reach an agreement on the European list of safe
countries of origin as proposed by the Commission and to date there is still no such list in the
European legal framework. Nevertheless, even recently, the Commission has reiterated the need
for streamlined and harmonised rules on safe countries of origin.8% It has been suggested that a
common European list could reduce existing divergences between Member States, facilitate the
convergence of procedures and consequently discourage secondary movements of applicants for
international protection, which is also one of the primary objectives of the Dublin Regulation.8%
The concept of a common European list has been consistently advocated by the Commission in
recent years, and as mentioned in the first chapter, it was re-proposed in the 2024 New Pact on
Migration. However, its introduction has faced resistance from several Member States, many of
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which prefer to maintain their national lists.%

It has been argued that the failure to achieve a
consensus on a unified EU Safe Country of Origin list stems from the divergent migratory
pressures faced by Member States and the variance in procedural applications within their national
legal frameworks.89’

This lack of consensus and uniformity in the approach towards establishing a unified EU Safe
Country of Origin list is also evident from the 2010 UNHCR report on the Asylum Procedures
Directive which brought to light significant discrepancies in the criteria employed by Member
States to determine the safety of countries.®® In this regard, an example is vividly illustrated in the
controversial debate over the inclusion of Botswana in the Safe Country of Origin (SCO) list.
Despite concerns raised by some Member States regarding human rights issues in Botswana, such
as the criminalization of homosexuality, the application of capital punishment, and reports of
torture, a majority still supported its classification as a safe country under European law.?%° This
decision was made even though the primary evidence considered was a single report from the US
State Department.®® The eventual backing by the Czech Republic for including Botswana as a
safe country, after initial hesitations and their assertion of 'no major obstacles', highlights a wider
inconsistency among Member States.?* They recognize substantial human rights issues yet still
designate a country as safe based on their constitutional safeguards.®®

A similar situation occurred with Ghana, where despite widespread issues like police brutality,
child trafficking, and Female Genital Mutilation, the majority of Member States leaned towards
inclusion due to the legal protections theoretically in place, despite practical enforcement being
questionable.®®® This was in contrast to the reality of over 10,000 Ghanaian refugees residing in

Togo®* and over 20,000 were recognized as refugees in other countries at the time.%®
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From these examples, it becomes apparent that the main objective of these negotiations was not
an objective assessment of safety but rather to establish a policy framework that could facilitate
the almost automatic dismissal of asylum applications without in-depth examination.®® This
tendency is notably evident in countries experiencing significant migratory pressures, which are
likely to oppose any transfer of authority to the EU in this area. Instead, they choose to maintain
national lists and introduce complications in the ‘security’ assessment process, with the aim of
controlling migration in a way that suits domestic political agendas.*®’ This stance is reinforced by
the fact that migration is a divisive topic among national voters, who frequently express opposition
to increased migration.

As Moravcsik and Schimmelfennig argue, national governments' attitudes towards immigration
often reflect those of their voters, with the primary aim of remaining in power.%®® This political
reality suggests that facilitating safe migration to Europe, ensuring equitable refugee distribution,
and preserving the stability of the Schengen area are secondary to managing issue-specific social
interdependence through national strategies designed to limit migratory pressures to levels
acceptable within each Member State's political compromise.®*®

As mentioned earlier, the Asylum Procedures Directive allows for the creation of national SCO
lists. However, it is important to emphasize that the Directive does not obligate Member States to
create such lists.%'% Currently, as highlighted in the latest report from the EUAA, 22 EU States
have adopted such lists, 7 countries do not use a list, and Norway, while not having a fixed list,
applies the safe country of origin concept on a case-by-case basis.?** The first countries to
introduce a list in the early 2000s included France, Ireland, Luxembourg, Malta, and Slovakia,
with Cyprus and Sweden being the most recent, adopting their lists in 2020 and 2021,
respectively.®!2

The discussions on the adoption of a unified European list of SCO mentioned above, are reflected

in the considerable discrepancies observed between the national lists. For instance, according to
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the latest EUAA report, 20 Member States consider Albania a safe country of origin, while Bosnia
and Herzegovina and Kosovo are deemed safe by 19 countries. Turkey is recognized as safe only
by Croatia and Hungary.®*®* Among African nations, Ghana and Senegal are listed as safe by 12
countries; Algeria, Morocco, and Tunisia by 9; and Togo was added by Cyprus in 2021 but
removed from the Netherlands' list in 2020.914

The disparities extend beyond countries to specific regions. For example, Georgia is considered
safe by 3 countries, excluding certain areas. The Czech Republic and Switzerland view Moldova
as safe, excluding Transnistria.?®> Hungary deems the United States safe, excluding states that
enforce the death penalty.®® Moreover, these lists also distinguish between different groups of
people. Luxembourg considers Benin and Ghana safe but only for men.%’ Denmark views Russia
as safe except for the LGBTI community, Jews, and political opposition members.®!® Given the
ongoing conflict with Ukraine, national lists featuring Russia may soon undergo revisions.

The EUAA Report highlights significant discrepancies in the national safe country of origin lists,
primarily due to the absence of uniform regulations and Member States' reluctance to harmonize
their asylum and migration policies. Therefore, also the variation in safe country designations
emphasizes the political nature of these decisions, confirming that although the criteria for
labelling countries as safe suggest a comprehensive evaluation of a country's human rights
situation, in practice, the decisions appear to be influenced by concerns over asylum seeker
numbers and external political considerations.®*® This revelation, as pointed out by Cathryn
Costello, highlights that legal definitions of a safe country are less influential than the institutional
context in shaping these decisions. Essentially, the process of designating safe countries seems
predominantly political, aimed at guiding the outcomes of administrative decisions.®?° Indeed,
reports on country evidence are frequently disputed, and various national studies, conducted by
academics, national asylum agencies, advisory bodies, and NGOs, have pointed out numerous
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deficiencies in Country of Origin Information (COI) reports.®?* These include inconsistent and
selective use of information, perhaps influenced by political prejudices, reliance on outdated data,
omission of relevant or contradictory information, and financial and time restrictions.®??> Moreover,
this policy tool's objective is not to accurately catalogue safe countries globally but to serve as a
practical means for nations to expedite the processing and removal of asylum seekers.%?3

Similarly, Matthew Hunt posits that the use of the Safe Country of Origin concept in Europe is
driven by the perception that many asylum claims are unfounded, thus, necessitating a mechanism
to screen out such applicants and restrict their access to comprehensive asylum procedures.®?* In
fact, the SCO concept, aimed at reducing asylum applications both within individual countries and
across the region, seems to be appealing because it minimizes the need for individual assessments,
allowing for collective decision-making.®?® However, this strategy may lead to several issues. It
encourages asylum seekers to move across the EU in search of countries with more favourable
conditions. Furthermore, as we will explore, the adoption of such lists risks violating human rights,

especially the protection against discrimination and the principle of non-refoulement.

4.3.1. The Criteria for a Nation's Status as a Safe Country

Although a common European asylum list was not established, the legal foundation for the concept
of safe countries of origin in EU law was introduced in 2005 with the initial Asylum Procedures
Directive and was retained in the recast Directive of 2013. Specifically, according to Annex | of
the revised Directive, a country of origin can be deemed safe if: "on the basis of the legal situation,
the application of the law within a democratic system and the general political circumstances, it
can be shown that there is generally and consistently no persecution as defined in Article 9 of
Directive 2011/95/EU, no torture or inhuman or degrading treatment or punishment and no threat
by reason of indiscriminate violence in situations of international or internal armed conflict".92

In making this evaluation, the Directive contains a non-exhaustive list of indicators to help EU
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Member States assess whether a country of origin can be considered as effectively safe. In
particular, it is necessary to take into account the extent to which protection against persecution or
ill-treatment is provided under the legal framework of the country of origin and how these rules
are applied. In addition, it must be evaluated if the Country of origin respects the rights and
freedoms enshrined in the ECHR, ICCPR and CAT, with particular attention to the respect of the
principle of non-refoulement. Finally, the Directive indicates that it is necessary to verify whether
there are effective remedies against violations of these rights and freedoms.%’

The definition contained in the directive seems to have particularly high standards for the respect
of human rights. The reason for such standards is based on the fact that the evaluation influences
the examination of the application for protection of persons who have generally left their country
due to fear for their life or that of their family members. In fact, to be included in a list of safe
countries of origin, a State must ensure that these rights are respected not only in theory but also
in practice.®?® This concrete evaluation is ensured by Article 37 of the Directive, which stipulates
that Member States must regularly review the situation in third countries designated as safe
countries of origin. This ongoing assessment should be based primarily on a variety of sources
from other Member States, EUAA, UNHCR, the Council of Europe and other relevant
international organisations. Then, once this information is obtained, Member States have a duty to
notify the Commission of which countries are designated as safe countries of origin.®?®

These stipulations extend to EU candidate states which, to join the EU, must meet the criteria
outlined in the Asylum Procedures Directive in addition to adhering to the Copenhagen criteria.®*
This implies that when EU Member States presume a country to be safe, they must assess the
human rights situation in the country of origin, as reflected in reliable, objective, accurate and up-
to-date information.®3! The European Union Agency for Fundamental Rights has also weighed in
on this issue, advising that Member States must proceed with the utmost caution when determining
a country's safety.®*? The FRA highlighted that the results of previous asylum applications made

in EU Member States can be used as one of the indicators to assess the degree of safety in a third
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country. However, such indicators should only be used if European and international human rights
monitoring bodies have not expressed any relevant criticism of the concrete and current situation
in the country of origin.%%

Constant and concrete verification of whether a country is safe is, therefore, crucial. This is
underscored by the Asylum Procedures Directive, which effectively shifts the burden of proof.
According to the Directive, if a third country is deemed safe, Member States are to assume its
safety for a particular applicant, unless he or she provides evidence to the contrary.*** In essence,
while the gathering of evidence is a task normally shared between the official assessing the
application and the applicant, in case a country is considered safe, the burden of proof is entirely
on the applicant. This means that if an asylum seeker has presumably arrived from a safe country,
he or she must prove that this is not the case. This reversal of the burden of proof is also confirmed
by Article 36 of the Directive, which considers a country of origin to be safe only if the applicant
has not put forward any serious grounds for considering the country unsafe in his or her particular
circumstances and in terms of his or her qualification as a beneficiary of international protection.
Consequently, if a person arrives from a safe country, it may be more difficult for him or her to
prove that there is a real risk of persecution.%®

Consequently, it is clear that the status of countries should be reviewed regularly, and if a country
no longer meets the criteria to be considered “safe,” it should be removed from the lists of EU
member states. Thus, in order to assess whether a country qualifies as safe, it is essential to verify
the effective observance of human rights in that country. Hence, if an EU member state designates
a country as safe, that designation should be recognized by other member states. However, as
pointed out in the previous section, there are significant discrepancies between national lists of
safe countries, which highlights that these lists are influenced not only by human rights adherence
but also, as discussed above, by political considerations.

Another aspect that emerges is also the individual analysis during the international protection
procedure. A concrete example of these requirements is generally mentioned by the European
Court of Human Rights. In fact, in several cases, when examining extradition cases or when there

is a risk of ill-treatment upon return, the ECtHR verifies the general human rights situation in the
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country of return, it examines the individual circumstances of the applicant, and whether or not
that country is able and willing to protect the individual in practice.®*® Similarly, in some cases,
when national tribunals have ruled on whether a particular country can be listed as a safe country
of origin, they have based their decision on the concrete human rights situation in that country. A
comparable approach was confirmed by the CJEU's recent decision.®®

The aspect of the individual analysis is therefore essential in determining whether or not a person
is eligible for international protection, and if a person comes from a country considered safe there
might be a risk that such analysis would not be performed. In fact, considering only the general
safety of a country does not allow individual circumstances to be taken into account. This could
occur for minority groups that may suffer specific discrimination in countries where the rest of the
population is generally safe.®®

For these reasons, to enable applicants for international protection from a safe country of origin to
effectively challenge the presumption of safety, they must be granted sufficient time to present
their case.®® In this context, the protective measures outlined in Articles 15 to 17 of the Directive,
which are upheld during the asylum interview, should also extend to individuals from safe
countries of origin.®* This stance was reinforced by the Court of Justice, which has ruled in
multiple cases that during any administrative procedure, individuals must have the chance to
express their perspectives concretely before a decision negatively impacting their interests is
made.®*! Furthermore, the CJEU, in the C.M.M. case, affirmed that these provisions apply equally

to applicants from safe countries of origin.%*?
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However, it should be pointed out that there is no obligation under the Asylum Procedures
Directive to provide free legal assistance to applicants during the first-instance asylum procedure.
In fact, several countries provide legal assistance only after a negative decision has been issued.®*?
Consequently, in the absence of legal advice, the presumption of safety may be particularly
difficult to prove for an asylum seeker during his or her interview for international protection.

Moreover, it has been demonstrated that the application of the list of safe country used by EU
Member States causes a disservice to a large number of asylum seekers during the procedure,
sometimes even excluding them from it.%** A specific example is found in Articles 32 and 43 of
the Asylum Procedures Directive, which allows Member States to process an application for
international protection under an accelerated procedure if the applicant hails from a country
deemed safe.’*® As stated above, the rationale behind these Articles is that the application for
asylum may be manifestly unfounded. This approach, however, could be detrimental to the rights
of asylum seekers who, even if they come from safe countries, may still run the risk of persecution.
In this regard, the CJEU stated that the country of origin of an applicant for international protection
is an element that can be taken into account to justify an accelerated examination procedure.%®
Nonetheless, applicants from safe countries of origin whose applications are processed in
accelerated procedures must be able to fully exercise their rights under the Asylum Procedures
Directive. In particular, such applicants must be allowed sufficient time to gather and submit the

necessary material in support of their application.%’

4.3.2. Human Rights Implications of the Safe Country of Origin Concept

This analysis thus reveals that if the rules on the safe country concept are not strictly enforced,
there is a high risk of violating human rights. In fact, the application of this notion risks being
discriminatory and dangerous for asylum seekers from so-called safe countries, compared to those

coming from unsafe places.?® The potential for such discrimination was already underscored in
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the early 1990s by the UNHCR, which noted that the implementation of the safe country concept
could automatically prevent nationals from these countries from obtaining refugee status in the
host countries.®*® On that occasion, however, the UNHCR considered that if procedural guarantees
were maintained at every stage of the procedure, the systematic use of the notion should not
prejudice the asylum seeker, but on the contrary, should facilitate a faster process of
applications.® Thus, it can be argued that a list of safe countries of origin does not establish an
irrefutable presumption of safety. This means that it is not only necessary to verify the country's
conditions concretely and regularly, but also to carry out an individual evaluation.

On the other hand, the UNHCR also noted that clearly fraudulent applications are onerous for the
countries responsible and detrimental to those asylum seekers who are in real need of protection.®*
Indeed, a large number of fraudulent applications contribute to congesting national systems and
significantly slow down procedures for all asylum seekers. As a result, long delays affect reception
capacities, by limiting Member States' flexibility in finding suitable facilities to accommodate new
arrivals. In addition, due to changing migration patterns and the increase in the number of asylum
seekers in recent years, many countries deal with a large backlog of applications and the SCO list
helps to speed up the asylum procedure and possibly reduce administrative costs.®? For these
reasons, the use of lists of safe countries of origin would help to accelerate the processing of
applications that may be manifestly unfounded. Therefore, following this approach, it might be
assumed that an asylum seeker is not fleeing from a risk of persecution given the situation in the
country of origin. However, as indicated above, in such cases it is up to the applicant for
international protection to prove the opposite, which may sometimes be very difficult to
demonstrate. Thus, such a presumption may lead the State to question the reliability of the facts
alleged by the applicant. In this regard, it has been argued that to assume that applications of
persons from safe countries of origin are manifestly unfounded may come down to disqualifying

them outright.®>
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Therefore, the concept of a safe country of origin has been criticized as discriminatory since the
burden of proof, as mentioned earlier, falls exclusively on the applicant, unlike applicants from
'unsafe' countries.®* Indeed, an increased burden of proof significantly complicates the effective
exercise of rights. For these reasons, it has been proposed that the list of safe countries of origin
should be utilized solely to expedite the processing of such applications. However, reorganizing
national procedures might be more effective in accelerating the resolution of abusive or unfounded
asylum claims than merely relying on SCO lists.%*

Furthermore, it is important to remember that assuming that some countries are safe and thus
excluding certain nationalities from international protection may not be legitimate. In fact, this
would amount to a de facto reservation to Article 1 of the Refugee Convention, and would thus be
in violation of Article 42, which prohibits reservations to such Article, and it would be a violation
of Article 3, which prohibits discrimination on the grounds of refugees' country of origin.®*® such
differentiation would introduce a new geographical limitation to the Refugee Convention, that is
incompatible with the intent of the 1967 Protocol, which precisely removed this aspect from the
Convention.%’

This approach was also confirmed by the French National Consultative Committee on Human
Rights, which recommended the abolition of the concept of safe countries of origin. In the
Committee's view, this concept creates unequal treatment of asylum seekers and is therefore
incompatible with Article 3 of the Refugee Convention, which states that States Parties must apply
the provisions of the Convention without discrimination on grounds of race, religion, or country
of origin.®®

The risk of suffering discriminatory treatment is also linked to the risk of violating the prohibition
of refoulement. In fact, if an asylum seeker is in a country, which considers that person's country
to be safe, there is a risk that he or she will be transferred to his or her own country. Conversely,
if the same person is in a country, which does not consider that country to be safe, the risk of

refoulement is reduced. A clear example comes from the 2018 Migrationsverket judgment. During
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that case, the CJEU pointed out that Sweden, in its legislation, included all asylum seekers coming
from safe countries of origin in accelerated procedures. This meant, that according to Swedish
legislation, an applicant could not remain in the territory pending the outcome of an appeal due to
the lack of suspensive effect of appeals in accelerated procedures.®*® However, the suspensive
effect of an appeal against a rejected asylum application is a fundamental guarantee of the
effectiveness of the right to appeal and compliance with the principle of non-refoulement. In fact,
as indicated by Article 46 paragraph 5 of the Asylum Procedures Directive, an applicant cannot be
expelled until the appeal has been duly examined.*®® However, paragraph 6 of the same Article
allows Member States to deny the suspensive effect of an appeal for cases initially considered
manifestly unfounded.®®® However, as noted above, applications for international protection
submitted by persons from safe countries of origin are often declared manifestly unfounded. This
means, that concretely, people coming from a safe country of origin may not avail themselves of
such remedies, and they run a serious risk of being sent back to their own country which may be
not safe for them. In fact, as mentioned above, people coming from a safe country of origin have
a heavier burden of proof, and they might not have the right to be assisted by a lawyer free of
charge during the first stage of the procedure, who could help them to gather more reliable proof.
This procedure, therefore, leads to declaring a case manifestly unfounded much more easily.
Moreover, as indicated by Paragraph 6 of Article 46 of the Directive, by declaring a manifestly
unfounded, EU States may not guarantee the suspensive effect of an appeal, which ensures them
the possibility of not being expelled. Consequently, if the Member States adopt such practices,
they clearly violate the absolute principle of non-refoulement.

Therefore, the notion of safe countries of origin should be used appropriately and national lists
should be applied in such a way that they would not lead to the improper denial of access to asylum
procedures, and violating human rights, specifically the principle of non-refoulement.®62
Moreover, the risk of violating such principle also arises when countries perform only a general
analysis of the country of origin, without considering the individual conditions of a person arriving

from a so-called safe country. In other words, if only the general situation of the country is
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considered, without assessing the individual circumstances of the person, there is still a risk that
the transfer of that person to his or her country of origin could lead to a real risk of persecution or
serious human rights violations. In fact, a person could come from a country defined as safe, but
depending on his or her personal circumstances, it could be very dangerous to return to his or her
country.

This approach was also confirmed by the ECtHR in the Khlaifia decision. In that case, the Italian
government claimed that Tunisia was a safe country of origin for a group of persons who had
arrived by sea from that country. The Court stated that even if a country is declared a safe country
of origin, that State may not be safe for everyone and an individual assessment of the circumstances
is necessary.®? Additionally, the Court emphasized that expelling migrants without a thorough
examination of their individual situation would significantly increase the risk of violation of the
principle of non-refoulement.®®* The ECtHR sustained this viewpoint in the subsequent D.L. cas,
affirming that a legal declaration of a country as safe does not absolve the extraditing State from
the obligation to assess individual risk.%®

These concerns have also been shared by UN human rights bodies. For example, in R.AA. v.
Denmark, the Human Rights Committee concluded that the expulsion of an asylum seeker from
Sri Lanka without an adequate individualised assessment violated Article 7 of the ICCPR.%
Similarly, in Alzery v. Sweden, the Committee found that the use of diplomatic assurances, in the
absence of adequate safeguards, was a violation of the principle of non-refoulement.®®’ These cases
confirm that the presumption of safety based on country lists should not prevail over the obligation
to assess the actual risk on a case-by-case basis.

The UN treaty bodies and the ECHR seem broadly aligned in emphasising the need for
individualised risk assessments, even in the presence of diplomatic assurances or safe-country
designations. However, there may be some divergence in the application of procedural safeguards,
with the ECHR potentially allowing for a more flexible approach in specific circumstances, such

as the use of diplomatic assurances in cases like Othman (Abu Qatada) v. United Kingdom.%8 This

93 Khlaifia and Others v. Italy, App no. 16483/12 (ECtHR 15 December 2016).

94 |bid, para 25.

95 D.L. v. Austria, App no. 34999/16 (ECtHR 7 December 2017).

%6 Human Rights Committee, R.A.A. and Z.M. v Denmark Communication No 2608/2015 (2016) UN Doc
CCPR/C/118/D/2608/2015.

%7 Human Rights Committee, Mohammed Alzery v Sweden Communication No 1416/2005 (2006) UN Doc
CCPR/C/88/D/1416/2005.

98 Othman (Abu Qatada) v. the United Kingdom App no 8139/09 (ECtHR, 17 January 2012).

164



narrow difference underlines the persistent tension between state discretion and the obligation to
protect against refoulement.

Although this chapter focuses mainly on the European regional system, in particular EU law and
the ECHR, it is important to note that the concept of safe country is not exclusive to the EU. Other
regional human rights systems, such as the Inter-American and African systems, have also
addressed such principles. However, they do not operate within the same frameworks of mutual
recognition and trust and shared responsibility for asylum that characterise EU law. Therefore, this
analysis limits its scope to the European context, where the use of safe country lists is deeply
established in a supranational legal and political structure.

Moreover, this chapter does not provide a detailed comparative analysis of national jurisprudence
on safe countries of origin. Given the diversity of national approaches and the lack of harmonised
standards among EU Member States, such a comparative study is beyond the intended scope.
Therefore, the focus remains on supranational law and jurisprudence when assessing EU
compatibility with the principle of non-refoulement.

In this context, as outlined in previous chapters, it should be recalled that the principle of non-
refoulement is the cornerstone of the refugee’s protection. As already mentioned in the previous
chapters, Article 33 of the 1951 Refugee Convention prohibits the return of a refugee or asylum
seeker to a place where there is a real risk of persecution. This principle is also reflected in the EU
legislation, specifically in Articles 18 and 19 of the EU Charter of Fundamental Rights, and Article
78 TFEU. In addition, the ECtHR has included the prohibition against refoulement in Article 3
ECHR.%° According to EU law and ECtHR interpretation, the principle of non-refoulement is
considered an absolute right. This means that no exceptions or derogations are allowed and it is
extended not only to refugees and asylum seekers but to everyone. Consequently, Article 46(6) of
the Asylum Procedures Directive, by allowing member states to deny the suspensive effect of an
appeal for cases considered manifestly unfounded, could indirectly violate the principle of non-
refoulement. This is because it introduces an exception to its application, which could lead to the
deportation of individuals to states that, despite being designated as safe, may not be so in the

context of their specific circumstances.
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Although the specifics of SCO policies have been extensively examined for their legality, fairness,
and effectiveness, conceptual criticisms of safe country of origin determinations remain.®’
Organisations such as ECRE, Statewatch and Amnesty International have been extremely critical
of safe country practices, highlighting a fundamental concern: the move to a generalised security
assessment, although perhaps administratively convenient for member states, deviates from the
fundamental principles of international refugee law, which emphasises the circumstances of the
individual rather than the general conditions of his or her country of origin.®”* The practice of
making generalised judgements based on a person's country of origin is considered overly
simplistic and overlooks the potential for discrimination and persecution, potentially leading to
cases of refoulement as legitimate asylum claims are rejected by inconsistent and inadequate
assessment processes.?’?

Furthermore, as mentioned in the previous section, the existence of different national lists of safe
countries within the EU could contribute to violations of non-refoulement. For example, if a
person's country of origin is not considered safe by one EU Member State, but is considered safe
by another which, under the Dublin Regulation, is responsible for examining the asylum
application, the person could be returned to his or her country of origin without an individualised
assessment, violating the principle of non-refoulement. In fact, even when transfers to a country
designated as safe are legally justified, the practical application of the Dublin criteria increases the
risk of indirectly sending people to unsafe conditions.®”®

The disparity in SCO lists between EU countries suggests that these safeguards are not uniformly
respected in practice; otherwise, the lists would be identical. Thus, it's clear that the safe country
of origin concept is often used to make asylum procedures quicker but at the expense of proper
human rights considerations. Furthermore, as mentioned above, the variation of SCO lists across
European countries indicates that the designation of a country as safe is not only influenced by
human rights standards but also by political considerations, leading to the misuse of the safe
country of origin concept to circumvent the strict application of fundamental rights, in particular

the principle of non-refoulement.
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Therefore, from this analysis emerges that the notion of a safe country of origin could affect the
procedures for examining applications for international protection by limiting the rights and the
procedural guarantees to which each person in need of protection is entitled. In addition,
considering the importance of the principle of non-refoulement, the use of the lists of safe country
of origin should be accompanied by the necessary guarantees established by law and applied in
practice.®”* However, as Cathryn Costello points out, labelling countries as safe can create a cycle
where claims from those countries are more likely to be denied, making it appear that those

countries are indeed safe. This could overlook important asylum claims and risk refoulement.®"

4.4.Navigating the Complexities of the Safe Third Country Concept

In the preceding paragraphs, it was pointed out that the concept of a safe country is generally
divided between EU safe country, safe country of origin, and safe third country. As mentioned
above, an EU-safe country implies that all EU member states are considered safe for asylum
seekers as they are presumed to comply with EU law and fundamental rights. Safe country of
origin refers to the country of nationality of asylum seekers where there should be no risk of
persecution or other serious harm. Lastly, a safe third country is one outside the EU and different
from the asylum seekers' country of nationality. The latter term is further used to indicate a variety
of situations. Notably, it can be distinguished from the concept of European safe third countries
and the first country of asylum. The European safe third countries are simply those European
states, not members of the European Union, that have ratified and observe in practice the
provisions of both the 1951 Refugee Convention and the ECHR and have established asylum
procedures in domestic law.°”® The concept of the first country of asylum is generally applied in
cases where a person has already found international protection in a previous state, which

continues to be accessible and effective for the person concerned.®”” The general term of safe third
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country, on the other hand, must be applied in cases where a person could have applied for
international protection in a previous state but did not do so, or in cases where protection has been
sought but the status has not been determined.®’

The use of these concepts, thus, can justify the decision to send asylum seekers back to another
country. This implies that in both cases a country may reject a person's asylum application if he or
she has already obtained protection from another country or if he or she can obtain it in a country
through which he or she has previously transited.

The concept of safe third country does not derive directly from the 1951 Refugee Convention. The
concept first emerged during the 1977 Diplomatic Conference on Territorial Asylum, when
Denmark proposed that in case it appeared that a person already had a connection to another state,
and if it was reasonable and fair, that person should be called upon to seek asylum in that state.®”®
However, the conference acknowledged that asylum should not be denied merely because it could
have been sought elsewhere.®® Despite this approach, during the 1970s and 1980s, faced with a
negative economic outlook and growing anxieties arising from increased migration, several
European governments began to introduce a series of restrictive migration policies.%!

Systematic abuse of the right to asylum was perceived, implemented mostly by economic migrants.
Therefore, this expanding phenomenon legitimised the adoption of various restrictive measures,
such as the implementation of visa policies, sanctions and reinforced border controls.®® The notion
of a safe third country was one of the measures envisaged in that context, with the assumption that
this principle had to be adopted to prevent the so-called asylum shopping,®® and to address the
phenomenon of 'refugees in orbit', whereby refugees are moved from one country to another in a
constant search for protection without being rejected but also without access to international

protection.®* With the adoption of this concept, therefore, coming from a safe third country was a
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ground for the inadmissibility of an asylum application, as it was possible to send asylum seekers
back to those countries deemed safe through which they had passed after leaving their home
countries. %

These policies initially emerged in the legal systems of Scandinavian countries. An example can
be found in the October 1986 amendments to the Danish Aliens Act, where the notion of Country
of First Asylum was adopted.®®® Subsequently, the principle rapidly spread to other European
countries where it acquired different forms and nomenclature.®®” Then it expanded to other parts
of the world and was also formalised in numerous bilateral and multilateral agreements. %
Within the EU, the safe country concept was introduced with the 1990 Dublin Convention, aimed
at preventing forum shopping and the 'refugees in orbit' phenomenon.®®® As indicated in the
previous chapters, the intention of the Dublin Convention was to establish common criteria for
determining the state responsible for examining applications for asylum presented in one of the
member states. The system was based on the basic assumption that Member States could be
considered 'safe’ countries for asylum seekers and, for this reason, it was assumed that transfers
from one Member State to another would not violate the principle of non-refoulement. With this
mechanism, thus, Member States ensured that asylum seekers were not transferred to another
Member State without a guarantee that none of those States would be responsible for examining
the asylum application.®®® Following this approach, the subsequent development of the safe third
country notion in EU law might be interpreted as an attempt to extend the rationale behind the
operation of the Dublin system to countries outside the EU.%!

This attempt seems to have occurred through the 1992 Resolution on a Harmonised Approach to

Questions concerning Host Third Countries.®®? The EU ministers at that time responsible for
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immigration commonly decided that the Member State to which an asylum application was
submitted could examine whether or not to apply the host third country principle. In that case, the
State had to initiate the necessary procedures for sending the asylum seeker to the host third
country before considering whether there was another EU Member State competent to examine
the asylum application under the Dublin Convention.*®® In the event of a Dublin Transfer to the
responsible EU State, that State would still have the option to send the applicant to a third
country.%®* Although the 1992 Resolution aimed to harmonize asylum procedures, it did not
prevent the emergence of varied practices among Member States, which continued to adopt
divergent approaches towards safe third countries.®*

It was with the adoption of the 2005 Asylum Procedures Directive that the criteria for applying the
safe third country concept were finally harmonized. This directive introduced three distinct
concepts: First Country of Asylum, European Safe Third Country, and Safe Third Country.® All
three concepts were maintained in the recast version of the Asylum Procedures Directive, with
each having similar procedural implications.®®” Specifically, the notion of a safe third country is
articulated in Article 38, which stipulates that a country can be regarded as a safe third country for
a particular applicant if the competent authorities are convinced that the applicant will be treated
in the third country in accordance with the following principles: “(a) life and liberty are not
threatened on account of race, religion, nationality, membership of a particular social group or
political opinion; (b) there is no risk of serious harm as defined in Directive 2011/95/EU; (c) the
principle of non-refoulement in accordance with the Geneva Convention is respected; (d) the
prohibition of removal, in violation of the right to freedom from torture and cruel, inhuman or
degrading treatment as laid down in international law, is respected; and (e) the possibility exists
to request refugee status and, if found to be a refugee, to receive protection in accordance with
the Geneva Convention.”%%

In the event that a third country is considered safe, in accordance with Articles 32 and 33 of the

Directive, an asylum application made in one of the Member States may be considered

93 1bid, para. 3 (a).

94 1bid, para. 3 (b) and (c).

95 Violeta Moreno-Lax (n 974) 676.

996 See Articles 26, 27 and 36 of the 2005 Directive.

97 Articles 35, 38 and 39 of Directive 2013/32 of the European Parliament and of the Council of 26 June 2013, on
common procedures for granting and withdrawing international protection (recast), [2013] OJ L 180/60.

98 Article 38 of the Asylum procedures Directive.

170



inadmissible, unfounded and decided under an accelerated procedure.®®® However, the Asylum
Procedures Directive ensures that asylum seekers have the opportunity to contest the presumption
of safety due to individual circumstances.'® This implies that the requirements for a third country
to be considered safe do not only refer to the general conditions of the country concerned but also
to the specific circumstances of the persons seeking international protection. This approach was
also confirmed by the Slovenian Supreme Court, which stated that even though Member States
may designate third countries as generally safe for asylum seekers, an applicant has the opportunity
to rebut the presumption of safety based on his or her individual circumstances.%%

Following this procedure, the national legislation of the third country should carry out the
examination of asylum applications in compliance with all the procedural guarantees laid down in
international law. Therefore, these Countries should ensure the asylum seeker, the right to an
effective remedy, and to enjoy the rights enshrined in the Geneva Convention, including economic
and social rights.®2 If all these conditions are met, Member States may be dispensed from
assessing whether the asylum seeker qualifies as a refugee since it can be reasonably assumed that
another country would carry out such an examination, or, in the case of a country of first asylum,
that such country would provide sufficient protection.1 Conversely, when an appeal is lodged
against a decision of inadmissibility due to the applicant's country being considered safe, the
asylum application has a suspensive effect in some countries.!®* This means that until the
competent authority makes a decision, the individual cannot be sent back to the country deemed
safe. If the appeal is denied and the third country in question does not permit the applicant's entry,
Member States are still obligated to allow access to the procedure within their territory.0%

As indicated in Article 38(2)(b) of the Asylum Procedures Directive, the safe third country concept
cannot be applied unless the Member State has laid down rules in national legislation concerning
the methodology by which the competent authorities satisfy themselves that the safe third country
concept can be applied generally to the refugee situation in a particular country or to a particular

applicant.1%% In line with Recital 46 of the directive, when Member States apply the safe country
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concept on a case-by-case basis or designate countries, they should consider guidelines and
operational manuals such as EUAA reports and UNHCR guidelines.?” Moreover, to guarantee
the accurate application of the safe country concepts, Member States are expected to conduct
regular reviews to acquire current information.%®® Such information, as mentioned in Recital 48
of the directive, can be sourced from other Member States, the EUAA, UNHCR, the Council of
Europe, and other pertinent international organisations. %% This implies that if there are significant
changes in the human rights situation in a country considered safe, the EU States should carry out
such reviews as early as possible and then reassess whether a country can be considered safe or
not. This procedure has also been confirmed by the national jurisprudence of the Member
States. 1% Specifically, the Hague Court ruled that it is not sufficient for Member States to rely
solely on the fact that a third State has committed itself to the standards guaranteed by Article 38
(1) of the Directive, but that Member States must adequately investigate whether or not the third
state concerned complies with its international obligations.1%

While these provisions are designed to ensure that no asylum seeker who arrives in an EU country
is subjected to Human Rights violations or breaches of International refugee protection in another
country, States often tend to implement the safe third country criterion in a nearly automatic
manner.'%t? Moreover, it's crucial to note that the Asylum Procedures Directive grants Member
States a wide margin of discretion.'*® As a matter of fact, any connection that may exist between
the asylum seeker and the third country, the methodology for establishing the safety of return, the
case-by-case assessment, and the designation of lists, follow national rules.'°* For example, each
EU State, in line with its national legislation, maintains the authority to transfer an asylum seeker
to a third country.’®® This margin of discretion may therefore lead to variations in asylum

procedures among member states, which could interpret the connection between the asylum seeker
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and the third country differently and establish different lists, thus potentially leading to

inconsistencies in the application of asylum policies.

4.4.1. The Safe Third Country Concept and its Implications on Fundamental Rights

As previously mentioned, the purpose of the safe third-country notion is based on the idea of
preventing asylum seekers from transiting from one country to another and choosing where to
apply for asylum.2%® Thus, since States can transfer an asylum seeker to another country before
assessing the claim on its merits, the asylum application is often declared inadmissible.

This method appears to establish a sort of exclusion clause from refugee status at the stage of
assessing the merits.1°2” However, the practice of transferring the asylum seeker to a safe third
country without examining the protection application on its merits seems to be supported by
Articles 31 and 33 of the Refugee Convention,'%*® and by the fact that there is no specific rule in
the Refugee Convention on the allocation of responsibility for the examination of applications for
international protection.?® Following this interpretation, it is assumed that the responsibility lies
with the State through which the asylum seeker has previously transited.'?° This suggests that as
long as the obligations under the Convention are respected, States are free to send asylum seekers
to safe countries through which they have previously passed. Moreover, according to Article 33,
States Parties to the Convention may not send a refugee to the frontiers of territories where his or
her life or freedom would be threatened on account of race, religion, nationality, membership of a
particular social group or political opinion.'%?! This indicates that the safe third-country concept is
founded on the principle of non-refoulement. In fact, it has been argued that when executing
returns to safe countries, the prohibition on transferring asylum seekers is legally confined to
situations that meet the criteria outlined in Article 33.1922 Consequently, if the prohibition on
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transfers is restricted only to the scenarios enumerated in that article, transfers to third countries
are permissible outside of these cases.'%%

Similarly, Article 31 prevents States from imposing sanctions on refugees ‘coming directly' from
a territory where their life or freedom has been threatened as a result of their illegal entry into that
territory. However, the prerequisite for transfer to a third country is based on the fact that if people
were truly in need, they would seek protection in the geographically closest place.l%%
Consequently, those who choose to transit through intermediate countries in order to reach distant
destinations may not be considered to be seeking protection but rather improved living conditions.
Thus, it has been argued that obligations under the Refugee Convention would only arise in respect
of those who have a genuine need for protection.'%%® As a result, such individuals may be subject
to normal immigration rules and their claims may therefore be considered manifestly unfounded.
In fact, since Article 31 provides for the non-penalisation of refugees arriving directly from
countries where they are at risk of persecution, this obligation does not apply to refugees arriving
indirectly, via other countries where they would face no risk of persecution. In other words,
following this interpretation, only immediate fleeing from one's own country is covered by Article
31. Therefore, only in these cases, the merits of the application for protection should be
assessed,'%%% as there might be an overarching obligation for asylum seekers to seek refuge at the
earliest opportunity.19??

The UNHCR has also commented on the safe third country concept, affirming the legality of
transfers provided that the third country guarantees a certain level of protection.%?® Specifically,
according to the UNHCR, such a country must adhere to the 1951 Refugee Convention, its 1967
Protocol, and the fundamental human rights instruments without limitations.%?° This includes

safeguarding against refoulement, ensuring the provision of adequate means of subsistence, and
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granting access to status determination procedures equipped with adequate procedural
safeguards.'% For a country to be deemed safe, the UNHCR further emphasizes that access to
protection must be effective and durable,'%! and this can be achieved when a state is obliged to
provide such access under international law and has adopted national legislation to implement such
laws.1%%? In addition, the UNHCR also consider the connection between the refugee and the third
country, as an important element when implementing returns to safe third countries.’*®® In this
regard, it was argued that such a connection must be significant enough to make it reasonable and
sustainable for the asylum seeker to seek protection in that country.%3* Accordingly, in order to
consider the transfer to be acceptable under international and European law, and for a country to
be considered safe, there should be no risk of refoulement, persecution or other serious harm to
the asylum seeker. Furthermore, there should be the possibility of obtaining international
protection under the 1951 Convention in the receiving state and the asylum seeker should have a
meaningful connection with such state.*®® Following this approach, thus, if all the conditions listed
are met and asylum seekers find protection in line with international refugee law, their transfer to
safe third countries should not be problematic.

However, while some legal scholars have adopted a neutral stance,'®® and others have defended
the legality and adequacy of the concept,*®®’ the notion of safe third countries has faced significant
criticism in the scholarly literature. There is a growing consensus that the principle of non-
refoulement and other international obligations could be tangibly violated due to transfers to so-
called safe third countries.'%% Specifically, it has been argued that countries rely exclusively on
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references to the standard of protection that must be guaranteed without using any mechanism for
monitoring returns or any remedy in the event of non-compliance with such standards.*°

It would therefore appear a lack of safeguards for the protection of asylum seekers in the third
country and the absence of ensuring in practice the implementation of safe returns to third countries
in a manner compatible with international refugee and human rights law.1%4 In this regard, many
authors have expressed substantial discomfort with the safe third country concept and the way it
has been applied by states,%** some of whom have even rejected it as impracticable in practice.194?
Specifically, it has been contended that transferring refugees and others in need of protection could
be deemed inequitable if the likelihood of receiving asylum or the quality of protection
significantly varies.'®*® Furthermore, such transfers might even breach legal standards if the
implementation of the third country concept fails to uphold certain criteria ensuring that the
presumption of safety remains valid for each applicant, considering their unique situation.1%
These criticisms stem from the absence of a clear legal basis in the Refugee Convention for the
use of the safe third-country concept.'%* In this regard, it has been argued that this notion is based
on a misinterpretation of the Convention, which does not allow the asylum seeker to choose the
state in which to apply for protection but requires the asylum seeker to apply for such protection

as soon as possible.1% This perspective is reinforced by James Hathaway's remarks following the
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2015 refugee crisis, highlighting that neither the Refugee Convention nor any principle of
international law affords refugees the liberty to choose their asylum destination.04”

Indeed, while the Convention does not grant refugees the right to select their host state, there is
also no international mandate that requires seeking protection in the first country of arrival.1%® In
this respect, the UNHCR has argued that the primary responsibility to provide protection lies with
the state in which asylum is sought, and not in a transit country, and a state has an obligation to
fulfil its international obligations regardless of a person's circumstances.'* In other words, the
fact that an asylum seeker has travelled through a country and may fall under that country's
jurisdiction does not relieve the state where they currently are from its responsibilities.!®° Indeed,
the fact that in the past some other State may have become responsible for the protection of the
person concerned does not diminish the present responsibility of the State which currently has
jurisdiction over the refugee. 1!

Moreover, the practice of transferring an asylum seeker to a third country does not reflect the
essence of the preamble of the Refugee Convention.!®? Following the abovementioned
interpretation, it would seem that refugees should seek protection in countries to which they have
direct access. This approach would therefore make it almost impossible for a refugee fleeing
persecution to reach countries in the global North. Consequently, such persons would have to be
hosted exclusively by countries close to their country of origin or residence. This means that all
the world's refugees would have to remain in the countries immediately adjacent to the refugee-
producing countries, with the consequence of violating the spirit of international cooperation that
is supposed to be in place.

Moreover, it has been stated that the safe country concept is also used to send asylum seekers back
to a country through which they have simply transited, where they have no connection, nor they
have even asked for protection in that country.1% In this regard, a crucial aspect criticised by legal
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scholars is also the lack of transparency and discrepancies in the procedure for designating a
country as safe by states, as these transfers usually occur through readmission agreements
concluded between states.'% This raises questions about the potential political motivations that
lead states to identify certain countries as safe. For example, it has been argued that Bulgaria has
designated Armenia and Turkey as safe countries in order to protect itself from increased migration
from these two countries.’®® Similarly, as will be analysed in the following paragraphs, the EU-
Turkey Declaration is also extensively criticised. Following this view, it can be argued that the
safe country concept is not only based on respect for human rights but also depends on the consent
of the third countries to accept the return of asylum seekers. In this regard, it should be recalled
that unlike the obligation to admit their nationals, there is no general principle in international law
that obliges states to readmit third-country nationals to their territory®®® For these reasons, thus,
the formalisation of the safe third country concept also takes place through readmission agreements
between countries, which are generally accompanied by financial or diplomatic incentives such as
visa facilitation or development aid to ensure the cooperation of receiving countries. %’

These readmission agreements, as will be discussed in subsequent paragraphs, often contain mere
references to the 1951 Convention without establishing any mechanisms to monitor returns or
remedies for non-compliance.’%® Furthermore, it has been argued that the assessment of the
security of the third country is generally carried out by the country requesting the return. This
means that the state, which transfers asylum seekers, unilaterally decides whether a third country
meets the requirements to be considered safe.%®® Therefore, no matter how high the level of respect
for human rights is in theory, the assessment can hardly be objective in practice, with the clear risk
of violating the principle of non-refoulement.

Similarly, the obligation of non-refoulement might also be compromised through so-called
diplomatic assurances where the receiving state assures the sending state that the person concerned
will be treated in accordance with its human rights obligations under international law-1°®° The

UNHCR and the Committee against Torture also intervened, stating that diplomatic assurances

1054 EuroMed Rights (n 870) 7.

1055 Ihid.

105 Gamze Ovacik (n 984) 69.

1057 1hid; Nazaré Albuquerque Abell (n 1025) 76.

1058 Gamze Ovacik (n 984) 69.

1059 |hid.

1060 UN High Commissioner for Refugees (UNHCR), UNHCR Note on Diplomatic Assurances and International
Refugee Protection, August 2006.

178



should be carefully examined for possible abuses.!%®! However, even in this case no control
mechanisms are provided, and the use of diplomatic assurances by member states might be used
to circumvent obligations under international law. Consequently, such policy instruments conflict
with the spirit of the 1951 Convention and facilitate the possibility of human rights violations in
the countries of destination.'%? For these reasons, the notion of a 'safe third country' poses a clear

risk to the integrity of the principle of non-refoulement.

4.4.2. How the Safe Third Country Concept Undermines the Principle of Non-Refoulement

Before turning to the implications of the safe third country concept on the principle of non-
refoulement, it is important to briefly address the issue of jurisdiction. This chapter does not
provide a detailed analysis of the evolving debates on extraterritorial jurisdiction in international
law, a complex and controversial area, particularly in the context of border control operations.
While Hirsi Jamaa et al. v. Italy confirmed that jurisdiction can be triggered by de facto control
exercised extraterritorially, especially at sea,°®® subsequent developments have revealed divergent
approaches between the European Court of Human Rights and UN treaty bodies regarding the
threshold and scope of jurisdiction in these contexts.'%* Recent academic work has also proposed
new models, such as “contactless monitoring”, to capture indirect or remote forms of migration
management that may still involve human rights obligations.1?® Therefore, as the focus of this
chapter is on the application of safe third country practices in the context of EU asylum law and
their compatibility with the principle of non-refoulement, a detailed legal analysis of jurisdictional

thresholds is excluded from this discussion.
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However, the debate on possible extensions or redefinitions of extraterritorial jurisdiction is still
open, particularly in contexts such as remote monitoring and indirect control.l%® These
interpretations remain largely speculative and have not yet been firmly established in case law.
Therefore, this chapter is limited to those jurisdictional principles that are most clearly defined and
consistently applied in existing jurisprudence, such as those affirmed in cases such as Hirsi Jamaa
v. Italy. The aim is to focus on jurisdictional standards that are consistently recognised by the
courts, rather than speculative or emerging concepts that remain the subject of academic debate. %%’
Based on the analysis conducted so far, it is clear that the safe third country concept poses a real
risk of violating human rights and in particular the principle of non-refoulement. This risk would
also seem to arise within the EU, in relation to the Dublin system.

As mentioned above, the transfer of persons from one Member State to another takes place
according to the rules established by the Dublin Regulation, under the principle of mutual trust,
which is based on the European safe country concept. However, the regulation as such does not
give asylum seekers entering its territory the right to have their applications examined in the Dublin
area. Indeed, a Member State may, under its national law, transfer an applicant to a third country,
as long as this country is in compliance with the Refugee Convention.1%8 This indicates that within
EU law, the decision to apply the 'safe third country' concept instead of the Dublin system is at the
discretion of the Member States.*%®° This stance was reinforced by the Court of Justice in the Mirza
case, which involved a Pakistani citizen who entered Hungary from Serbia in 2015 and sought
international protection.’?’® Subsequently, he travelled to the Czech Republic, where he was
detained by authorities while attempting to reach Austria. The Czech authorities then requested
Hungary, under Article 18 of the Dublin 111 Regulation, to take back the individual. During the
readmission process, the Czech authorities were informed by Hungary that the asylum application
would be subject to a preliminary admissibility assessment, which could lead to the transfer of the
applicant to Serbia without a thorough examination of his application, given Serbia's status as a

safe third country under Hungarian law. Following that possibility and the applicant's refusal to be
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transferred to Serbia, the Czech court asked the Court of Justice whether the Member States may
exercise the possibility of sending an asylum seeker to a safe third country only before the Member
State responsible is identified, or whether they may exercise it also after that Member State has
accepted its responsibility. 10

In this regard, the CJEU started its judgment by analysing the second subparagraph of Article 18
of the Dublin 111 Regulation, which states that Member States shall ensure that the examination of
an application for international protection is completed.°’? Nevertheless, the Court held that this
provision merely defines certain obligations of the Member State responsible, and the obligation
to ensure that the examination of the application for international protection is completed does not
relate to the right to send an applicant to a safe third country.!%”® Thus, according to the Court,
Acrticle 18 of the Dublin 111 Regulation does not restrict the applicability of Article 3 of the same
regulation.’™ As a result, the Court determined that the option to transfer an applicant for
international protection to a safe third country can also be exercised by a Member State after it has
acknowledged its responsibility under the regulation, particularly in the context of the take-back
procedure. 107

Following the Court's ruling, it appears thus that a Member State, although competent to examine
an application for international protection under Article 3 of the Dublin Regulation, may still
decide to transfer an asylum seeker to a third country. The issue that arises by adopting this
approach is that, like mutual trust, the regulation allows Member States to rely on other countries,
in this case, non-EU countries, without, however, providing the necessary safeguards to ensure
that the third country is effectively safe. Another aspect also emerges from the Court's ruling that
should be emphasized is that, as mentioned above, there is no common European list of safe third
countries within the EU. Thus, it may occur that a third country is considered safe by one EU
Member State but not by another. Hence, following the Court's approach, if an asylum seeker has
transited through a third country that is not considered safe by the EU Member States where he or
she is currently present, but such EU State is not responsible for his or her application under the

Dublin Regulation, there may be a risk that the EU country responsible will consider the third
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country as safe. Consequently, a high probability that an asylum seeker will be transferred to a
non-safe country may arise. This scenario poses a serious risk of violating the principle of non-
refoulement. In fact, similarly to the Safe Country of Origin concept, the EU Member State not
responsible under the Dublin Regulation might indirectly violate the obligation of non-refoulement
by being aware that an asylum seeker might be sent to a third country not considered safe.
Similarly, if the EU Member State responsible for examining the asylum application considers the
third country to be safe, but there are no concrete guarantees that such a country respects human
rights, it might directly violate the principle of non-refoulement. This concern is compounded
when considering that even if the transfer to a supposedly safe country appears formally legitimate,
the practical application of Dublin criteria may inadvertently heighten the likelihood of indirect
refoulement to countries that are not truly safe,'%7® further complicating the integrity of the asylum
process within the EU framework.

In addition, another aspect that might be highlighted is that this mechanism also seems to
encourage the secondary movements which the Dublin system desperately tries to prevent. Indeed,
if an asylum seeker arrives from a third country that is considered safe by the EU Member State
responsible for his or her application, he or she would probably seek the opportunity to move to
the EU state that considers the third country of transit to be unsafe and therefore would give him
the best chance of not being transferred further. Even within the EU, therefore, the risk of violating
the principle of non-refoulement is very high. In this respect, a large body of international case
law has also intervened to the extent that a safe third country must respect non-refoulement in
order to be considered as such.X®’” However, instances of non-refoulement violation have occurred.
A notable example is Hungary, which in 2015 amended its asylum legislation to include a national
list of safe third countries,'°’8 later adding Serbia despite reports by ECREof inadequate access to
protection in the country due to a dysfunctional asylum system.2°”® Under Hungarian law, to avoid

transfer to a third country, an applicant must demonstrate that they cannot seek asylum in Serbia
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due to personal circumstances.'®® This presents a substantial challenge, as it is exceedingly
difficult for an asylum seeker who has traversed an unfamiliar country to provide concrete
evidence supporting such a claim.%®! Moreover, the inability to access protection in Serbia does
not depend on individual circumstances but on the general lack of an asylum system.1%2 Therefore,
it would be impossible to expect an asylum seeker to prove that for individual reasons he or she
cannot have access to a protection system that does not actually exist.'%® Further complicating
matters, Hungarian law mandates that decisions on inadmissibility be made within a maximum of
15 days,'%* making it highly unlikely, according to ECRE, that a thorough individual case
assessment can be conducted within this timeframe.'% Thus, Hungarian legislation not only
contravenes the EU's concept of a safe country'%® but in practice has led to the violation of non-
refoulement obligations, as in recent years, most asylum seekers arriving in Hungary have been
exposed to the risk of immediate removal to Serbia.1%’

In 2017, Hungary amended its asylum legislation again, stipulating that asylum applications could
only be presented from a transit zone on the Serbian-Hungarian border. The intention was to
confine applicants to these transit zones, allowing them to apply for asylum, but subsequently
declaring them inadmissible on the basis of coming from a safe third country. However, this
ground of inadmissibility seemed incompatible with existing EU law. In fact, Articles 33 and 38
of the Asylum Procedures Directive provide an exhaustive list of inadmissibility grounds, which
does not include this aspect. This violation also seems to be confirmed by the European
Commission's 2018 decision to launch an infringement procedure regarding these changes. In fact,
according to the Commission, the introduction of a new ground of inadmissibility not provided for
in EU law was a violation of the EU Asylum Procedures Directive.'% After the infringement case

initiated by the European Commission, in 2020, the CJEU condemned Hungary stating that the
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transit zone practice was not in compliance with EU law.1%® Then, at the end of May 2020,
Hungary introduced the so-called embassy system, requiring applicants to submit their claims at
designated embassies in Belgrade, effectively making it impossible to claim asylum on Hungarian
soil. This system forced asylum seekers already present in Hungary to travel abroad to file their
applications.

Following its previous decision, on June 13, 2024, the CJEU again found that Hungary violated
EU law regarding access to international protection procedures, the right of applicants to remain
in Hungary pending a final decision on their appeal, and the removal of illegally staying third-
country nationals.!® The Court argued that Hungary's failure to recognize its previous judgment
demonstrated a disregard for the principle of sincere cooperation and deliberate evasion of EU
asylum policy, constituting a severe infringement of EU law.1%%!

These violations were also confirmed by the European Court of Human Rights in the Ilias and
Ahmed judgment.1® The case concerned two Bangladeshi nationals who had transited through
Greece, the former Yugoslav Republic of Macedonia and Serbia before reaching Hungary. On the
same day of the protection interview, the applicants' asylum applications were both rejected on the
grounds that Serbia was considered a safe third country under Hungarian law. Then, after losing
all levels of the proceedings, the case reached the ECtHR, where the Hungarian government, in
order to defend its position, argued that the inclusion of Serbia in a list of safe third countries was
based on a possibility offered by EU law and that there was no evidence of Serbia's non-
compliance with the Refugee Convention and the principle of non-refoulement. However,
according to the Court, the transferring State has a duty to assess the real risk that the applicant
would face in the receiving third country, and if safety is not guaranteed, Article 3 ECHR entails
an obligation not to transfer the person concerned to that third country.1® Furthermore, when an
application is not examined on its merits, as in procedures for transfer to safe third countries, the
potential risk under Article 3 remains undetermined unless a thorough legal procedure is conducted

to assess such a risk, including a current ex officio evaluation of the adequacy of the asylum system
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of the receiving State.’°®* Furthermore, the Court held that assuming that a third country is
considered safe just because it is a member of the Refugee Convention is not a sufficient condition
to qualify it as safe, it is instead necessary to carry out an analysis of the relevant conditions in the
country and its asylum system. However, Hungary has not provided any documents to show that
the inclusion of Serbia in the list of safe third countries was made following a thorough assessment
of the situation there.%®® Instead, the Court observed that the Hungarian authorities did not conduct
an individual assessment for each applicant. As a result, Hungary was found in violation of Article
3 due to the risk of refoulement.!%® The Hungarian government appealed the judgment, and in
2019, the Grand Chamber of the ECtHR reaffirmed the violation of Article 3 concerning the
applicants' risk of inhuman and degrading treatment if returned to Serbia.®®’

Similar considerations arise from the landmark decision of the ECtHR in the case of Hirsi Jamaa
and Others v. Italy, where Italy was found to have rejected boats towards Libya. As already
mentioned in the second chapter, the ECtHR rejected Italy's argument that Libya was a safe third
country.1%8 Despite Libya's ratification of international human rights conventions, including the
International Covenant on Civil and Political Rights and the Convention against Torture, the Court
considered various factors. These included Libya's non-ratification of the Refugee Convention, the
absence of a robust asylum procedure, the limited involvement of the UNHCR in Libya, and
evidence of forced returns of asylum seekers and refugees. Taken together, these factors indicated
a lack of adequate safeguards against arbitrary repatriation.!® Consequently, the ECtHR
concluded that Italy violated Article 3 of the ECHR by returning intercepted migrants to Libya, as
the claimants faced a risk of mistreatment in Libya and potential repatriation to Somalia and
Eritrea. 119

This judgment, although rendered over a decade ago, still holds significant relevance today, as
evidenced by a recent ruling from the Italian Court of Cassation in February 2024. This ruling

upheld the conviction of the captain of an Italian tugboat who had rescued 101 migrants and
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subsequently transferred them to a Libyan patrol vessel, based on the assertion that Libya cannot
be considered a safe country.!10

These decisions reflect ongoing concerns about the human rights situation in Libya, which has
declined dramatically over the years. Reports have consistently documented abuse and torture in
Libyan detention centres, casting a shadow over Libya's commitment to human rights principles,
despite signing the International Convention against Torture.'%? Furthermore, the non-ratification
of the 1951 Refugee Convention highlights a lack of formal commitment to the principle of non-
refoulement. Additionally, the absence of legislation recognizing refugee status further
complicates the situation for those seeking asylum.''% However, it's essential to remember that
the principle of non-refoulement is a norm of customary international law, obliging all states to
refrain from returning individuals to places where they face the risk of serious human rights
violations, regardless of Libya's non-ratification of the 1951 Refugee Convention.!'% Hence,
irrespective of its non-ratification status, Libya is obligated to uphold the principle of non-
refoulement, underscoring the universal applicability of this fundamental human rights safeguard.
The decisions mentioned above clearly stipulate that before transferring an individual to a safe
third country, a comprehensive examination is necessary to ensure that the asylum seeker will not
be denied access to the asylum procedure in the third country and that there is no risk of
refoulement to the third country, regardless of the third country being a signatory to the Refugee
Convention.!1%

This principle, as outlined by the Court in the Ilias and Ahmed case and Hirsi Jamaa case, was
reiterated in the 2020 M.K. and Others judgment, where the ECHR identified a violation of Article
3 ECHR due to the swift transfer of a third-country national to Belarus without adequately

assessing the risk of refoulement or ensuring effective safeguards against the real risk of exposure
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to inhuman and degrading treatment or torture.*'% Similarly, in M.A. and others v. Lithuania, the
ECHR concluded that the Lithuanian authorities did not properly evaluate whether the applicants
could be safely returned to Belarus, which is not a party to the European Convention, and thus
should not automatically be considered a safe third country. 1%

A recent example is the UK's plan to transfer asylum seekers to Rwanda, announced in April 2022
as part of the Migration and Economic Development Partnership.'% The initiative aims to process
asylum claims of people who arrived in the UK via irregular migration routes to Rwanda, based
on the presumption that Rwanda is a safe third country that can provide adequate protection.1®
However, human rights organizations have expressed concern about the potential risks to asylum
seekers in Rwanda, indicating that if Rwanda is unable to ensure the safety and well-being of
asylum seekers, the relocation plan could violate the principle of non-refoulement.!1°

The cases reviewed underscore that the safe third-country practice can undermine the very
foundations of the international refugee protection system.!! In particular, within the EU, this
practice seems to turn shared responsibility into a transfer of responsibility, suggesting that EU
member states, through the concepts of mutual trust and safe third countries, have delegated the
responsibility of examining asylum claims and receiving asylum seekers to non-EU countries that
may not respect the human rights of asylum seekers.**2 However, it is essential to remember that
under the absolute principle of non-refoulement, a state is prohibited from returning an asylum
seeker to his or her country of origin or any other place where he or she faces a real risk of
persecution, inhuman or degrading treatment, regardless of whether the state has considered the
merits of the asylum claim.

Following the implementation of this system, in 2023, the U.K. Supreme Court, upholding the
Court of Appeal's ruling, declared the government's “Rwanda Policy” illegal.!'!® The Court
concluded that, based on substantial evidence indicating that Rwanda is not a safe third country, it
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would be unlawful for the UK to send asylum seekers there. Furthermore, the judgment clarified
that, due to legislative changes post-Brexit, retained EU law on asylum seekers no longer applies
in the UK.!* Following the UK's policy on Rwanda, the Irish High Court ruled in March 2024
that the UK cannot be considered a safe third country for asylum seekers, further highlighting the

legal and ethical complexities surrounding this practice.'!*

4.5.The EU-Turkey Declaration: Challenging the Principle of Non-Refoulement

Over the years, the EU and its member states have established several asylum agreements with
third countries,*''® and the EU-Turkey Declaration most clearly exemplifies the political
motivations underlying the designation of certain countries as safe.

In 2015, due to the so-called refugee crisis, the EU faced an impasse due to the conflicting interests
of its member states and their reluctance to find a common solution to this crisis.!'!’ The increase
in new arrivals has dominated the newspaper headlines, prompted a heated public debate, and
begun to polarize public opinion. On the one hand, there have been demonstrations of solidarity
from some countries, and on the other, numerous anti-migrant policies have emerged.!!'® Despite
the efforts of the European Commission and the publication of the European Migration Agenda,
this crisis of solidarity has led to the outright refusal by some member states to implement the
relocation system approved by the EU Council in September 2015.111° In the absence of a common
solution for the distribution of migrants and asylum seekers among member states, it was decided
to strengthen EU cooperation with countries of origin and transit.}*?° With some 2 million Syrian
refugees at the time and its role as the main transit country for migrants to the EU via the Balkan

route, Turkey was identified as the key to solving the European impasse.!!?! Therefore, on 29
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November 2015, EU Heads of State or Government convened with Turkey to advance EU-Turkey
relations and outline a new cooperation agreement to manage the migration crisis. Following a
series of meetings aimed at bolstering relations between Turkey and the EU and enhancing their
cooperation, on 18 March 2016, the European Council and Turkey reached an agreement to halt
the flow of irregular migration from Turkey to Europe, as outlined in the so-called EU-Turkey
Declaration.!*?> The EU-Turkey declaration specifically provided that all migrants who crossed
the Aegean Sea illegally would be readmitted to Turkey, while for every Syrian brought back to
Turkey from the Greek islands, another Syrian would be resettled from Turkey to the EU, in what
has become known as the “one-to-one mechanism.”.**?3

The option to transfer asylum seekers from the EU to Turkey relied on the safe third country
principle, which was explicitly incorporated into the EU-Turkey Declaration.!?* The basis for the
Declaration can be found in the Asylum Procedures Directive, where Articles 33 and 38, as already
mentioned, allow Member States to consider an asylum application inadmissible by assigning the
examination of the application for international protection to a third country, provided, however,
that there is a connection to the asylum seekers, and if that country is considered safe. If these
conditions are met, applicants are sent back there.1%

Under the declaration, Turkey committed to implement measures to block new sea or land
migration routes from Turkey to the EU. In return, the EU pledged to accelerate the visa
liberalization process to eliminate visa requirements for Turkish citizens and to allocate an initial
three billion euros, followed by another three billion, to improve the living conditions of migrant
communities in Turkey.''?® This funding was also aimed at aligning the Turkish asylum system
with the standards of the 1951 Refugee Convention and providing training for Turkish border
guards.'?” Furthermore, the agreement included provisions to fortify a customs union, reinvigorate
Turkey's EU accession discussions, and ameliorate humanitarian conditions in Syria.'*?® Although

this agreement was initially supposed to be a temporary measure to stop irregular migration to
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Europe, Turkish authorities did not suspend repatriations until 2020 in light of restrictions due to
the Covid-19 pandemic.'?° Since then, even when Greece submitted a formal readmission request
for 1,450 rejected asylum seekers in January 2021, to date Turkey has not accepted any
readmission.1130

Although the EU-Turkey Declaration was initially welcomed by European institutions as a
constructive measure to deal with the so-called refugee crisis, the agreement drew significant
criticism from several international organizations, which questioned Turkey's designation as a safe
third country.!3! In particular, UNHCR, numerous nongovernmental organizations and legal
experts have expressed concern about the Declaration's failure to ensure effective international
protection and procedural rights for asylum seekers.***2

These apprehensions stem from the EU's classification of Turkey as a safe third country, despite
the geographical limitation of the 1951 Refugee Convention and its policy of denying refugee
status to people coming from outside Europe.**® In fact, all third-country nationals repatriated to
Turkey under this agreement in recent years have been precluded from obtaining refugee status
under the 1951 Refugee Convention, which has led to a significant debate as to whether Turkey
can be considered a safe third country under Article 38 of the Asylum Procedures Directive as a
result of this geographical limitation.1t3*

However, according to the EU Commission, ratification of the 1951 Refugee Convention with
geographical reservations was considered irrelevant and the mere possibility of receiving
protection in accordance with the Convention was deemed sufficient to classify Turkey as a safe
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country.*'3 This opinion was supported by the fact that, in 2013, Turkey enacted the Law on
Foreigners and International Protection, which offered temporary protection to people who arrived
in Turkey after being forced to leave their home country and are unable to return.113¢

In contrast, several legal scholars and international organizations have argued that the EU-Turkey
Declaration violated Article 38(1)(e) of the directive, which explicitly requires that a third country
can only be considered safe if it is able to offer refugee status and protection in line with the
Refugee Convention.!*” According to this perspective, it was legally impossible for third-country
nationals to be recognized as refugees in Turkey, thus excluding non-European asylum seekers
from receiving international protection under the Refugee Convention. This approach has been
embraced by UNHCR, legal scholars and national judges, who have argued that a state can only
transfer an asylum seeker to a country where protection equivalent to that provided by the Refugee
Convention is guaranteed. 1* In this regard, Turkey has been accused of not providing adequate
assistance to refugees, since although it is a party to the 1951 Refugee Convention and the 1967
Protocol, it offers only temporary protection rather than full refugee status.***

This interpretation was later confirmed by the Court of Justice of the European Union in the
Elliniko Symvoulio case (C-134/23), delivered in September 2024.114° The Court ruled that Turkey
did not meet the criteria of a safe third country under Article 38(1)(e) of the Asylum Procedures
Directive due to its geographical limitation to the Refugee Convention, its lack of access to full
refugee status and the absence of sufficient procedural guarantees. The CJEU emphasised that
mere ratification of the 1951 Convention is not sufficient; effective and durable protection must
be available in practice. Therefore, this decision directly challenges the legal basis of the EU-

Turkey Declaration and confirms long-standing concerns raised by UNHCR and civil society.
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Moreover, although Turkish law provides protection against refoulement, some reports suggest
that Turkey applies a restrictive interpretation of the principle of non-refoulement. In particular, it
has been found that asylum seekers are not granted the right to enter Turkish territory and that
those who are at the Turkish border without valid travel documents can be admitted or rejected at
the discretion of the Turkish government, without giving the asylum seeker an opportunity to be
heard.!'%! This practice has been confirmed by several organizations that have documented cases
where Turkey has violated the principle of non-refoulement by deporting asylum seekers to
Afghanistan'#2 and by returning Syrians to the Turkish-Syrian border.1® In addition, there have
been reports of ill-treatment and abuse in detention facilities where there are fears of serious harm
resulting from indiscriminate violence in situations of internal armed conflict with Kurdish rebels
in the southeast of the country.1144

The matter was referred to the EU General Court, which, however, declared its lack of jurisdiction.
The Court's justification was that the legal framework of the EU-Turkey Declaration did not follow
the EU procedure for concluding treaties with third countries, as it was not ratified by the European
Parliament, which led to its designation as a declaration rather than an agreement.14°

Since the implementation of the EU-Turkey Declaration, Turkey's situation has not changed
significantly. The country's growing political instability, combined with deteriorating relations
with the EU, has recently led even the European Commission to question Turkey's safe third
country status.14® However, it is noteworthy that while the Commission is currently examining
Turkey's status, it had already attempted to include Turkey in the EU's common list of safe
countries in 2015. The decision to propose Turkey as a safe country in 2015 was particularly

controversial given the deteriorating human rights situation in the country at that time, including
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discrimination and violations against vulnerable groups such as ethnic Kurds, journalists, and
LGBTI people.t'4’

Turkey's inclusion in the Commission's 2015 proposal was therefore surprising, especially since
at the time no EU member state had included Turkey in the list of safe countries. The motivation
behind this decision was not based on national practices but was instead related to the EU's
Declaration with Turkey aimed at managing refugee flows. As mentioned above, under this deal,
Turkey undertook to take back refugees who reached the Greek islands irregularly from its
territory. In return, the EU offered incentives such as visa liberalization for Turkish citizens and
the revival of certain aspects of Turkey's EU accession negotiations. !4

This situation clearly demonstrates that political considerations, rather than an objective
assessment of human rights conditions, often determine whether a country is considered safe.
Therefore, in light of the evidence provided, it can be confirmed that the concept of a safe third
country cannot reliably guarantee compliance with the principle of non-refoulement. Indeed,
despite being designated as a safe third country under the EU-Turkey Declaration, the transfer of

people to Turkey appears to violate the principle of non-refoulement.!14

4.6.Conclusion

From the analysis conducted, the safe country concept emerges in the legal and policy framework
of the European Union on asylum as an important but controversial mechanism. This concept is
supposed to be used to facilitate the asylum process, but in reality, it seems to circumvent the
principle of non-refoulement. From the exploration of the European notions of a safe country, safe
country of origin and safe third country, not only a legal aspect emerged, but also a political
strategy intended to operate a balance between shared responsibility for human rights and national
sovereignty.

An important aspect of this analysis was the discrepancy between EU member states' national lists

of safe countries of origin, which highlights how political motivations affect the inclusion or non-

1147 Cathryn Costello (n 919) 611.

1148 1bid.

1149 3.B and Greece, App no. 54796/16 (ECtHR 18 May 2017), Written Submissions On Behalf Of The Interveners,
page 5.

193



inclusion of a country on such lists. This aspect in fact stands in contrast to an objective assessment
of whether or not a particular country respects human rights.

The chapter also considered the EU-Turkey declaration, which is a clear testimony to the complex
relationship between the obligation to respect fundamental rights and political interactions between
states. The element that emerged from this analysis is the EU's controversial inclusion of Turkey
as a safe third country, regardless of the human rights violations reported and committed by that
country. Indeed, having considered Turkey as a safe third country, despite clear concerns about
the human rights situation, reveals a worrisome determination to undermine the basic principles of
refugee protection in the name of political expediency.

In conclusion, through an analysis of legal clauses and policy motivations, it became evident that
the concepts of safe country of origin and safe third country, in their current application within the
EU asylum policy framework, are unstable. However, it should be remembered that among all

these aspects analysed, respect for the principle of non-refoulement should be a central point.
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CONCLUSION

In concluding this analysis of the interactions between the principle of non-refoulement and the
legal and policy frameworks of the European Union, this thesis conducted an in-depth examination
of legal texts and jurisprudential decisions concerning mutual trust and the safe country concept.
This research was thus able to reveal a scenario where the principle of non-refoulement is both
supported but also paradoxically undermined. In fact, this study was conducted based on its
primary objective, which was to assess how the EU's implementation of the safe country concept
and the principle of mutual trust may limit the application of the principle of non-refoulement.
The first chapter focused on an analysis of the most relevant legal documents, including the 1951
Refugee Convention, the EU Charter, the ECHR and the CEAS. This study thus provided a
fundamental understanding of the legal basis supporting the principle of non-refoulement. This
analysis was thus essential in laying the foundation for the entire thesis, elucidating the legal
contexts in which the principle of non-refoulement operates and how it is interpreted in the EU.
The study of the legal texts was also relevant in setting the stage for understanding not only the
theoretical but also the practical application of non-refoulement.

The second chapter focused on the principle of non-refoulement, analysing its recognition as an
absolute right in both international and European Union law. The analysis provided showed how
theoretically the principle of non-refoulement is considered a norm of absolute nature and
applicable not only to refugees and asylum seekers but towards everyone. Consequently,
regardless of some discrepancies found among the legislation examined, it is clear that the EU and
its member states are bound by its correct and full application. The study of this chapter was
essential to lay the groundwork and highlight the differences between the theoretical application
of this principle and its concrete challenges within the EU. This chapter therefore encourages the
ongoing debate on how the EU can develop more cohesive strategies to ensure that the protections
offered by non-refoulement are not only mentioned in legal texts but are also implemented.

The third chapter thoroughly analysed the principle of mutual trust, tracing its evolution from the
economic sphere to becoming a foundational element of AFSJ. Through a detailed examination,
the chapter revealed a significant tension within the legal framework, where mutual trust, despite
its importance, continues to undermine the principle of non-refoulement. Indeed, this analysis has

shown how the Court of Justice is attempting to balance and ensure the application of both
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principles, without considering, however, that the principle of non-refoulment is an absolute norm
which is not subject to compromise. This chapter has thus contributed thoroughly to the
understanding of the practical challenges that the EU faces in trying to balance internal legal
consistency with its human rights commitments.

The fourth chapter analysed the safe country concept, revealing how this mechanism, while
designed to simplify asylum procedures in reality can often violate the principle of non-
refoulement. The detailed examination of European safe countries, safe countries of origin and
safe third countries brought to light how political aspects have influenced the use of these concepts.
Specifically, the UE Turkey Declaration highlighted precisely how political interests often prevail
over the duty to respect fundamental rights. Through this analysis, therefore, the complexities and
challenges that exist in trying to reach a balance between political objectives and human rights
commitments were revealed.

This thesis has thus highlighted the intricate methods in which the principle of non-refoulement is
implemented within the EU legal and policy framework. It also revealed the tensions that exist
between its theoretical nature and its practical application, especially when it interfaces with
mutual trust and the safe country concept.

A key contribution of this research lies in the combined analysis of the principle of mutual trust
and the safe country concept. In particular, it shows how the interaction between these two
mechanisms has limited the full application of the principle of non-refoulement within the
European Union. By framing this as a form of legal circumvention, rather than a direct violation,
this thesis offers a clearer understanding of how procedural rules can influence the implementation
of absolute rights. Therefore, the EU's ability to ensure the proper application of the principle of
non-refoulement, both in theory and in practice, remains a crucial challenge. The results of this
research, therefore, contribute to the broader debate on how to strengthen the protection of
fundamental rights in EU asylum law.

In conclusion, this thesis encourages a continuing dialogue among policymakers, legal scholars,
and human rights advocates in order to achieve a fair balance between procedural mechanisms and
the safeguarding of fundamental rights. Future research could focus on how European institutions,
such as the European Parliament and the Court of Justice, could strengthen procedural guarantees
and clarify the level of protection in light of the increasing use of externalisation and informal

agreements. Furthermore, the development of jurisprudence on refoulement and the possibility of
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requesting an advisory opinion from the International Court of Justice could offer important

developments in improving legal accountability in asylum governance.
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