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Criminal Justice Bill, 2007: Effects on the Pre-Trial Process

Yvonne Marie Daly

On the £ of July, 1987, section 4 of ti@riminal Justice Act, 1984ame into
operation, allowing for the first time within thedinary corpus of Irish criminal law
for the detention and questioning of arrested sutspgrior to chargé.Under this
provision, persons suspected of committing an &iés offencé could be detained
initially for up to 6 hourd A second period of six hours could then be aiigkdrby a
member of the Garda Siochana not below the rankupkrintendent if he had
reasonable grounds for believing that such furttetention was necessary for the
proper investigation of the offeriteA total of twelve hours detention without charge
was allowed.

At the time, of course, th@ffences Against the State Act, 19380 allowed
for detention without charge for offences covergdhat Act or scheduled offences.
The detention period allowed under section 30 ef139 Act amounted to a total of
forty-eight hours: an initial period of twenty-folmours detention, which could be
extended for a second twenty-four hour period utigeruthority of a member of the
Garda Siochana not below the rank of Chief Supsnient

Since then, there have been a number of signifiadutinces in the power
given to the gardai to hold suspects for questgniie first of these is th@riminal
Justice (Drug Trafficking) Act, 199&hich introduced a potential period of detention
of 168 hours, or seven days, for drug traffickirfigoces. Under section 2 of the 1996
Act, an arrested suspect may initially be heldsigrhours, which may be extended by
an additional period of eighteen hours by a menabéhe Garda Siochana not below

the rank of chief superintendent where he has redde grounds to believe that such

! The introduction of this power was delayed urité# promulgation of th€riminal Justice Act, 1984
(Treatment of Persons in Custody in Garda Sioclgtasions) Regulations, 1987

% Criminal Justice Act, 1984. 4 (1): an offence which has a possible senteffiee years or more
severe penalty

3 Criminal Justice Act, 1984. 4 (3) (a)

* Criminal Justice Act, 1984. 4 (3) (b)

® The use of the detention powers under the 1939nAcases where there was no subversive element
to the crime, and where the offence covered byAlsatvas but a minor concern of the gardai when
compared with other offences under investigatiahtéea number of interesting cases. These are
outside the remit of this paper, however. Seeekample People (DPP) v Quilligaf1986] I.R. 495,
[1987] I.L.R.M. 606.
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detention is necessary for the proper investigatiothe offence concern&dAnother
period of twenty-four hours may then be added bypember of the same status,
again, where he has reasonable grounds to bell@atestich further detention is
necessary for the proper investigation of the aférFollowing this maximum period
of forty-eight hours detention under the sole suvigeon of the gardai, application
must be made to a judge of either the Districthmr €ircuit Court for any further
detention of the suspect. Such application is tonlagle by a member of the Garda
Siochana not below the rank of chief superintendadta warrant for a further period
not exceeding seventy-two hours may be granted evtiex appropriate judge has
reasonable grounds to believe that such furthesndien is necessary for the proper
investigation of the offence concerned and thatitiestigation is being conducted
diligently and expeditiousfy Another similar application may later be made,and
under similar criteria as before, a judge may geamtarrant to detain the suspect for
an additional forty-eight houts

The 1996 Act is the first legislative provision aow for detention beyond
forty-eight hours and it insists on the added saded of judicial authorisation for
extended detention periods beyond that threshaldth&rmore, it is within the 1996
Act for the first time that the concept of the istigation being conducted “diligently
and expeditiously” is raised. The meaning of thsage is not defined however and
the manner in which the judge is to satisfy himsa#f to the diligence and
expeditiousness of the garda investigation is abost.

The second major advancement of garda powerstindarrested suspects
came within theOffences Against the State (Amendment) Act, ,189fch was
enacted in the aftermath of the Omagh bombing akdeédto the period of detention
permissible under its parent statute. It alloweat,tfollowing the maximum period of
forty-eight hours detention under the sole autlooit the Garda Siochana, a third
period of twenty-four hours detention may be auieat by a judge of the District
Court, upon application by a garda not below th&raf superintendent, if he has
reasonable grounds for believing that such furtthetention is necessary for the

proper investigation of the offence concerned amat the investigation is being

®s.2(2)(b)
’s. 2 (2)(c)
®s.2(2)(9)
°s. 2 (2)(h)
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conducted diligently and expeditiou¥ly The maximum period for which a suspect
can be detained now under B&ences Against the State Acts, 1939-1i8%&venty-
two hours. It is notable that the provisions of D#ences Against the State Acts,
1939-1998are now also applicable to international terrogistups and individuals by
virtue of theCriminal Justice (Terrorist Offences) Act 2085

The most recent adjustment to the garda powedetantion prior to charge
came within theCriminal Justice Act, 200&/hich amended section 4 of the 1984 Act.
Section 4(3) of the 1984 Act was inserted by vidfis. 9 of theCriminal Justice Act,
2006and it provides that a third period of detentioaynbe sanctioned by a member
of the Garda Siochana not below the rank of chigesntendent in relation to the
detention of a person suspected of any arrestdfdace. This period may last up to
twelve hours and must only be sanctioned whendle/ant member has reasonable
grounds for believing that it is necessary for fineper investigation of the offence.
The detention powers under the 1984 Act, as amenu®d amount to a total of
twenty-four hours.

The proposal under the 2007 Bill should be maearcht this juncture. It is
proposed that a total of seven days detention witbbarge will be possible for those
arrested on suspicion of committing one of theofwlhg offences:

- a murder involving the use of a firearm or anlesgpe;

- capital murder (e.g. murder of a member of AndagBiochana);

- possession of firearms; or,

- false imprisonment involving the use of a firedfm
The seven days would be authorised in the follovavagner:

- an initial period of six hours detention;

- a second period of eighteen hours detention,caisttd by a member of the Garda
Siochana not below the rank of superintendent wherbas reasonable grounds for
believing that such further detention is necess$arythe proper investigation of the

offence concerned;

1%ss. 30 (4) and 30 (4A) of th@ffences Against the State Act, 1989jnserted by s. 10 of tlifences
Against the State (Amendment) Act, 1998

1t is also notable that the 1998 Amendment Aatlitspecified that certain provisiosn, including th
extended detention provisions, would cease to lmpé&ration on and from the 30th day of June, 2000,
unless a resolution had been passed by each Hbtlee ©ireachtas resolving that that section should
continue in operation. The relevant provisions Hageen renewed by Oireachtas resolution each year
since then.

12 5ection 50(1) of the Bill as passed by Dail Eirean
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- a further period of twenty-four hours, authorised a member of the Garda
Siochana not below the rank of chief superintenddndre he has reasonable grounds
for believing that such further detention is neeegdor the proper investigation of
the offence concerned,;

- a fourth period of detention for up to seventythours, authorised by warrant of a
judge of either the District of Circuit Court upapplication to him by a member of
the Garda Siochana not below the rank of chiefraugeadent, where the member has
reasonable grounds to believe that such furthesntien is necessary for the proper
investigation of the offence concerned, and theyguds satisfied that such further
detention is necessary for the proper investigatibthe offence concerned and that
the investigation is being conducted diligently axgeditiously;

- and a fifth period of detention for up to fortigket hours, authorised by warrant of a
judge of either the District of Circuit Court upapplication to him by a member of
the Garda Siochana not below the rank of chiefraue@dent, where the member has
reasonable grounds to believe that such furthesntien is necessary for the proper
investigation of the offence concerned, and thegguds satisfied that such further
detention is necessary for the proper investigatibthe offence concerned and that

the investigation is being conducted diligently @xgeditiously*®

In total then, a suspect arrested in relation tp ainthe offences covered by this
provision could find himself in custody under theles authority of the Garda
Siochana for up to forty-eight hours and thereafteder the authority of the District
or Circuit Court for one hundred and twenty hoadding up to a total of 168 hours
or seven days in detention. It would seem, thoughnot entirely clear on the face of
the 2007 BIll, that the rest period allowable fatained suspects between midnight
and 8am would not be included in the reckoning lug t168 hours, and that,
accordingly, a suspect might in reality find hinfsgnfined within the garda station
for more than seven days. In fact, a suspect naghteivably find himself deprived
of his liberty, in the custody of the Garda Sioch&r a nine or ten days.

13 Section 50(3) of the Bill as passed by Dail Eirean

14 e.g. suspect is arrested at 8pm on Monday nigjdnight (after four hours’ detention) a
suspension notice is issued to cease at 8am. An bdaruesday, the suspect’s detention is extended
by a superintendent for another 18 hours whicHuding 8 hours sleep during which a suspension
notice is in place, brings the detention througtil d2pm on Wednesday. At that point a further péri

of twenty-four hours detention is authorised byember of the Garda Siochana not below the rank of
chief superintendent. Allowing for another eightihcest period, this detention will last until 8
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One of the main criticisms of the proposed pravisivhich has arisen is that
little, if any, evidence has been put forward ash necessity for the expansion of
garda powers in this manner. On introducing thé Bie Minister for Justice referred
to gangland crime and suggested that the provisbtise Bill were aimed at dealing
with such issue¥ Firstly, it ought to be pointed out that many bé tprovisions of
the BiIll, including inferences to be drawn from {r@l silence (discussed below) are
not confined to “gangland’-type offences, but aae broader in their application.
Secondly, in relation to the extended detentionopgerapplicable to the offences set
out in section 50 of the Bill (murder involving iagflarm, capital murder, possession of
firearms, false imprisonment involving the use ofir@arms or explosives) it is
unclear what necessity there is for seven daysitieteor whether this is truly likely
to have an impact on gangland crime.

In relation to the seven-day detention period mled for within the 1996
Drug Trafficking legislation, a clear rationale wai®vided. It was stated, both at the
time of the introduction of the Bill and at a latgage that such extended detention
was necessary for two main reasons: firstly, thermational nature of the organised
drugs trade which can require enquiries to be nfemi® various other countries
which in some cases would not be practical in tlegenusual periods of detention
allowed under Irish law; and secondly, to cope Wit problem of people suspected
of attempting to import drugs having ingested th@vhat are often referred to as
“stuffers and swallowers”) where a considerableqoemight elapse before the drugs
are excreted from the person's bd8ven with this clear rationale, in their fact shee
on the 2007 Bill, the Irish Council for Civil Libkes suggested that the existing
seven-day detention period available under@neninal Justice (Drug Trafficking)

Act, 1996is rarely, if ever, uset!.

Thursday night. At that point a period of sevemp-thours detention is authorised by a judge of the
District Court, and allowing for five eight-houreslp periods, this bring detention up to 10am on
Tuesday. At that point the judge of the Districtu@aauthorises a final detention period of fortgtei
hours which, allowing for three sleep periods ghtihours, in fact leads to release at 10am orakfrid
morning. This would amount to a total of 254 hoarrsnore than ten and a half days.

15 See Press Release — available at

http://www.justice.ie/80256 E01003A02CF/vWeb/pcDOYABMTI9-en

' See Response of the Irish Government to the refde European Committee for the Prevention of
Torture and Inhuman or Degrading Treatment or Pumént (CPT) on its visit to Ireland from 31
August to 9 September 1998, available at www.cptioddocuments/irl/1999-16-inf-eng.htm

7 See ICCL “What’s wrong with the Criminal Justic#l 22007?” Fact Sheet available at
http://iccl.ie/DB_Data/publications/CJBFactSheeNAL.pdf
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It is unclear what rationale might apply to théeexied detention provided for
under the 2007 Bill and it is even less clear wiet impact of such prolonged
detention is expected to be. No study was carngdmo the issue of gangland crime
to assess whether or not such powers of detentiothé gardai are necessary. No
green or white paper was prepared to allow forudision of the challenges created by
gangland crime and the potential methods of deality investigations of these
kinds of offences. The Law Reform Commission weo¢ asked to consider the
possibilities for reform of the law in relation tioe offences specified under Head 50
of the Bill or the pre-trial processes associatetdwith. No expert group was drawn
together to consider whether or not there was a rfiee extended detention to be
available in relation to particular types of offescor offenders, and if so what
offences should be covered by such a provisiorfia¢h the main group working on
the criminal justice system at the time of theiatibn of the Bill, the Balance in the
Criminal Law Review Group, was not asked to consiaey issue in relation to
detention periods generally.

Furthermore, with th€riminal Justice Act, 2006arely up and running it is
difficult to see how any study, had one been umdert, could have taken stock of
whether or not the provisions therein allowing ddigonal period of detention for all
arrestable offences under section 4 of @reminal Justice Act, 1984nsured that
detention periods were long enough to investigath £rimes fully, or needed to be
longer for certain offences.

In the absence of any statistics or evidence awepthat crimes such as those
listed in section 50 of the 2007 Bill necessitaterayer period of detention than other
crimes, that investigations into such crimes havevipusly been irreparably
hampered by the restrictive time-limits imposedi&te, or that so called “gangland”
criminals are more likely to co-operate with garddield for longer, then questions

must be asked as to the true rationale of the pexptegislation.

Human Rights Obligations: Domestic and Internationa

Both the Irish Council for Civil Liberties and tHesh Human Rights Commission

have expressed concerns that the Bill may leadriceto be in breach of International
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human rights obligation€. In this regard it is to be noted that the rightiberty is
protected in international human rights documeanth sas the International Covenant
on Civil and Political Rights (Article 9) and theu®pean Convention on Human
Rights (Article 5). It is also, of course, protettander Article 40.4.1 of the Irish
Constitution. Generally, however, it is acceptedt the right to liberty is not absolute
and may be interfered with as prescribed by lawluiging a period of detention
following a lawful arrest.

Whether or not seven days pre-trial detentionbzraid to be in breach of the
right to liberty as expressed in the Constitutiorthe above-mentioned international
human rights agreements is unclear. The Irish sohave certainly accepted the
concept of legislative interference with the rigtiberty and the existence of a pre-
trial period of detention for questioning of aresbtsuspects. Indeed, the European
Court of Human Rights also accepts such interferehat insists on judicial control
of the detention as a safeguard against arbitraeyference with the right to liberty.

The fact that the 2007 Bill allows for judicialrool from the forty-eight hour
mark onwards would appear to ensure compliance thetright to liberty under the
ECHR jurisprudence at least. The question of selan-detention (or the more
realistic nine/ten day detention) in and of itskHs not been addressed by the
European Court, however, so it is possible thaannappropriate case an argument
might be made that seven-day detenpien ceis excessive and may be in breach of
Article 5.

“Diligently and Expeditiously”
Like the 1996 and 1998 Acts, the 2007 Bill providesadditional safeguard

for arrested suspects by declaring that the juddgieoaising an extension of detention

must reasonably believe not only that further dsdenis necessary for the proper
investigation of the offence, but also that theemstigation is being conducted
“diligently and expeditiously”. This strengthens & certain degree the level of
protection being afforded to the accused’s rigHitterty and such other rights as may

be affected throughout the course of a garda imgaigin. However, these phrases

18 See ICCL “What's wrong with the Criminal Justic#l 22007?” Fact Sheet available at
http://iccl.ie/DB_Data/publications/CJBFactSheetNAL.pdf and IRHC Observations on the Criminal
Justice Bill, 2007 available at
http://www.ihrc.ie/_fileupload/banners/Observation€riminalJusticeBill20071.doc

9 SeeBrogan v United Kingdor(1988) 11 EHRR 117
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have not, as yet, been tested to any great exéfotebthe courts and it remains to be
seen in what circumstances an extension soughhdyardai might be denied on
these grounds.

In People (D.P.P.) v O'Toole and HicK8ya suspect had made inculpatory
statements during the first six hour period of detam. A further period of detention
was later authorised during which an identificag@rade was held. The argument on
the part of the accused was that the second pefiddtention was unlawful as it was
unnecessary for the “proper investigation of thiermfe” given the statements already
made by the suspect. The Court of Criminal Appesd hhowever, that the second
detention period was lawful and had been correatlthorised by the member in
guestion and the Court appeared to intimate tleaptitase in question referred to that
which was necessary for a full and proper invetibgaof the offence. Walsh has
suggested that if the officer authorising the fartiperiod of detention is of the
opinion that a further period is necessary for pheper investigation of the offence
the courts will generally be slow to second-guéssh

The meaning of the phrase “diligently and expedglg” as well as the
circumstances in which it might be appropriate dgudge of the District or Circuit
Court to deny an extension of detention due to &semace of diligence or
expeditiousness is unclear. The phrase in questaafirst used in the EngligPolice
and Criminal Evidence Act, 198%hat Act, however, sets out precisely the prooedu
to be adopted in the analysis of whether or notesrended detention should be
granted. Under section 43(14) of the Act, the infation provided to the judge for
consideration of the application for extended diéd@nmust include:

- the nature of the offence for which the person kmmv the application relates
has been arrested,

- the general nature of the evidence on which thetgmewas arrested;

- what inquiries relating to the offence have beemleny the police and what
further inquiries are proposed by them;

- and the reasons for believing the continued detentif that person to be
necessary for the purposes of such further incuirie

The precision of the English legislation in relatitm this matter is admirable and it is

submitted that greater clarification and guidaneet@ the operation of the lIrish

2 Unreported, Court of Criminal Appeal, July 20, 099
ZLWalsh, D. Criminal Procedur& (Dublin 2002) p.233
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legislation in this area is necessary, especialigne the authorisation of detention

may ultimately lead to a seven-day period of casrfient in garda custody.

Seven Days and the Law on Confessions

If a suspect who has been detained for seven dwmses a statement
inculpating himself in the alleged offence, howeli is it that a court will accept
evidence of this statement at trial, under the davconfessions? The main point to be
made in this regard is that only confessions v@aluiyt given will be accepted as
evidence at trial. In recent times, the conceptadfintariness has come to include not
only the traditional prohibition on threats or imgment&’, but also a prohibition on
oppressiorf? Furthermore, the concept of oppression includesomy oppressive
guestioning, but oppression of circumstances. Gygowa was defined in the English
case ofR v Priestly* as ‘something which tends to sap and has sapped theniile
which must exist before a confession is voluritary

In People (D.P.P.) v LynéAthe Supreme Court held that the suspect’s lack of
sleep, his being in a strange environment, isolatad all he was accustomed to and
being under constant garda surveillance of whichvhs aware led to circumstances
of oppression which meant that the confession niigdieim could not be said to be
free and voluntary. Other case law suggests teaétis a subjective test to be applied
in relation to oppression and that what may be eggive to one person may not be so
to another. InPeople (D.P.P.) v Pringle, McCann and O'Sffedor example, the
Court of Criminal Appeal held that as the suspeas & 42 year old fisherman who
was an experienced man of the world and was nagathto conditions of physical
hardship, it was open to the trial court to finctttis will would not have been
undermined by the interview he had experiencedydatk of sleep. The fact that the
accused had had five visits from his solicitor wadvised him to remain silent also
appeared to make an impression on the Court. OiRsgG.J. expressed the opinion
that "those visits and the advice he obtained must hmeaghened his resolve and

%2 See cases suchASG. v McCabg1927} I.R. 129;People (D.P.P.) v Hoeynreported, Supreme
Court, 16 December 1987

% seePeople (D.P.P.) v Breathnadh981) 2 Frewen 43 later affirmed in the Supremar€in People
(D.P.P.) v LyncH1982] I.R. 64;People (D.P.P.) v Pringle, McCann and O’Sl{&881) 2 Frewen 57
24(1965) 50 Cr. App. Rep. 183; [1966] Crim. L.R. 50His definition was cited with approval by the
Court of Criminal Appeal ifPeople (D.P.P.) v Pringle, McCann and O’'SK&881) 2 Frewen 57
%11982] I.R. 64

%(1981) 2 Frewen 57
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assisted in counteracting any weakness of will vthie conditions of his custody and
the questioning by the Gardai may have produced

It is possible to suggest that a period of seveysdletention could be seen as
oppressive in some, if not in many, circumstaneesl, that such a conclusion might
lead to the exclusion of any confession obtainethfthe accused, thus defeating part
of what might be the unexpressed rationale of tbeerdion provision in the first
place. Perhaps on the basisRyingle it is possible also to suggest that unless a
suspect has regular access to a solicitor whilgimed under the provisions of section
50 of the 2007 Bill for a maximum of seven daysréhis at least a danger that
statements made by him would be inadmissible al tlue to oppression and
involuntariness. The right of access to a solidolreland however, may not be able
to rise to this challenge given the lack of dutlicstor schemes among other factors.

Right to a Solicitor

The pre-trial right of reasonable access to leghlic@ was recognised as
having constitutional status iReople (D.P.P.) v Heafy and the rationale for its
protection were stated in that case as being twb-fiostly to ensure that the suspect
is aware of this legal rights and that accordirmhy statement made by him is more
likely to be voluntary; and secondly to redressame extent the imbalance of power
between the State and the suspect in the pre{peaiod. While the right is
constitutionally protected, it has been expressea aight of “reasonable access”
only. In practice, this is said to amount to cotetidn between legal adviser and
detained suspect for approximately ten minutesvierye hour of detention, or one
hour in every six hours of detentiéhFurthermore, it has been held that a legal
adviser is not entitled to be present throughoutl@anterrogation of a suspect. This
was stated, bluntly, in the case bavery v Member-in-Charge, Carrickmacross
Garda Statiorf® a case which involved the operation of the infeeedrawing
provisions of théffences Against the State (Amendment) Act,.1998

It is clear that the definition of the right to giréal legal advice in Ireland is
quite limited. Furthermore, there are no duty sticschemes in operation within the

jurisdiction which can lead to difficulties in tipeovision of legal advisers to detained

2711990] 2 I.R. 73.

2 White, J.P.M. The Confessional State — Police Interrogation i@ fitish Republit Part | [2000] 10
(1) I.C.L.J. pp.17-18.

2911999] 2 I.R. 390.

10
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suspectd® Finally, while the Garda Station Legal Advice Stieehas ameliorated the
situation in relation to provision of legal advifte impecunious suspects, it remains

an administrative scheme only with restrictive nsetested limits on entr3.

Right to silence

Part IV of the 2007 Bill as passed by Dail Eireqamoposes certain amendments to
existing legislation allowing for inferences to 8mwn from silence, repeal of other
inference-drawing provisiofisand the addition of a new provision in this regaride
new provision proposed would be inserted into @reminal Justice Act, 1984s
section 19A and would be applicable to suspectsimed in relation to all arrestable
offences. Section 19A would allow for such inferes\@s appear proper to be drawn
at trial from the accused'’s failure to mention dagt, when he is being questioned,
charged or informed that he might be charged wiplargicular offence, which he later
relies on in his defence at trial. Inferences caly dbe drawn where the accused has
been told in ordinary language that it may harm dredlibility of his defence if he
does not mention when questioned, charged or irddrrsomething which he later
relies on in court. The 2007 Bill also adds additibsafeguards to the process of
drawing adverse inferences under section 19A:

- no inference ought to be drawn unless the accussdafforded a reasonable
opportunity to consult with a solicitor before Heslure to account for the
relevant matters or to mention the relevant facuoed;

- no inference ought to be drawn in relation to astjopae asked in an interview
unless either the interview has been electronicaborded or the detained
person has consented in writing to the non-recgrdirthe interview;

- and, the court or jury in deciding whether or notdtaw inferences ought to
consider when the account or fact concerned was$ firentioned by the
accused.

All of these safeguards are welcome given the agbletkction which they offer to
the suspect both in the pre-trial period and af latal. In particular, the inclusion of a

statutory provision expressly stating that a detdirsuspect must be afforded a

% see Daly, Y.M. Does the Buck Stop Here?: An Examination of the i@ Right to Legal Advice

in light of O'Brien v D.P.P.” (2006) 28 D.U.L.J. 345.

3L In order to be eligible for the Scheme a detasespect must either be in receipt of Social Welfare
payments, or earning less than €20,316 per annum.

32 Repeal of section 7 of th@riminal Justice (Drug Trafficking) Act, 19%hd section 5 of the
Offences Against the State (Amendment) Act, 1998

11
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reasonable opportunity to consult with a soliciteefore any inferences will be
allowable from his silence in the pre-trial pericgla welcome measure and an
admirable reflection of the jurisprudence of therdpean Court of Human Rights
which has always emphasized the connection betwleznight to silence and the
right of access to counsgl.

However, it is submitted that the wording of thegwsed section 19A may
cause difficulties in practice. The proposed secpoovides that inferences may be
drawn from the accused failure to mention “a fabtaol in the circumstances existing
at the time clearly called for an explanation frart the accused?

A provision largely similar to this in England andales has led to much
controversy in both the domestic courts and theogesn Court of Human Rights.
Section 34 of theCriminal Justice and Public Order Act, 199rovides that
inferences may be drawn at trial from the failufethee accused to mention a fact
which he later relies on in his defence which ie tircumstances existing at the time
(during pre-trial interrogation or charging etc) leeuld reasonably have been
expected to mention. The difficulty which has cotoethe fore in relation to this
provision is the claims of suspects that the omlgson they failed to mention the
relevant fact during the pre-trial period was beeatheir solicitor had advised them
to remain silent. The question which has ariseni®ther it can be said to be
reasonable in the circumstances as they existélaeatime for the accused to have
mentioned the fact, despite the advice which hienddo have received from his legal
advisor at that time. Obviously this gives risecéstain difficulties. On the one hand,
if it is considered unreasonable to expect a dethisuspect to answer police
guestions where he claims that his legal advissertbld him to remain silent, then in
every case where the suspect claims that this & wbcurred he will be able to
circumvent the operation of the legislation and dn@wing of any adverse inference
against him. On the other hand, if a detained suigpaly does rely upon the advice
received from his legal adviser to remain silerd #rat is the only reason that he did
not mention the fact later relied on in his defeatéhe earlier time, is it fair to draw
an adverse inference against him, or would the atjper of section 34 in those

circumstances amount to an unfair trial?

¥ See for exampl®urray v United Kingdonf1996) 22 E.H.R.R. 29.
3 Head 30 of the 2007 Bill as passed by Dail Eireann

12
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It is submitted that the proposed section 19A mayl give rise to similar
difficulties in the Irish courts. If the detainedspect is given, and indeed must be
given access to his solicitor under the provisiaristhe Act, and also as a
constitutional rights, and relies upon advice git@rmim by such solicitor to remain
silent, can an inference fairly be drawn againsh lait later trial for his failure to
mention the relevant fact? Even though the Irigiaination of the inference-drawing
provision appears to side-step the dangers of tighdh experience referring to a fact
which “clearly calls” for an explanation rather tha fact which it was “reasonable”
to mention in the circumstances, it is submitteat the difficulty could still arise. If a
solicitor advises his client to remain silent, $yré is possible that that client may
consider that the fact in question could not “deaall” for an explanation, or his
solicitor would have advised him to mention andlaixpit.

In England, the conclusion which has been reactedygh various cases in
the domestic courtdand the European Court of Human Ridhtis that a judge must
direct a jury to consider both the genuineness®ficcused’s reliance on legal advice
and the reasonableness of such reliance in deciimgther or not to draw an
inference against the accused for his failure tmtioe a fact later relied on in his

defence.

Potential Difficulties for the Irish Criminal Justi ce SystemY’

Generally, it should be noted that a defence toiraial charge is a legal
construct. Defences such as self-defence, prowvgaluress, insanity and so on have
legal meanings which may not be readily apparetihi¢dayman. It seems harsh then
to place a burden upon a suspect in garda custodyention at that point any fact
which he thinks may be of relevance to a later mieffe At this point he may not be
aware of what sort of a defence might be appropiiahis case and he may have no
idea what sort of facts would form a primary pafttivat defence. Expecting the
suspect in the garda station to mention all sucksfar to hold it against him for

failing to do so is arguably overly burdensome.

% e.g.R v Betts and Ha[R001] 2 Cr. App. R. 257R v Howel[2005] 1 Cr. App. R. 1R v Hoare and
Pierce[2005] 1 W.L.R. 1804, [2005] 1 Cr. App. R. R;v Beckle$2005] 1 W.L.R. 2829, [2005] 1 All
E.R. 705

% SeeCondron v U.K(2001) 31 E.H.R.R. Beckles v U.K(2002) 36 E.H.R.R. 162

37 For a further analysis of the proposed section 48é the difficulties which it might pose for the
Irish criminal justice system see Daly, Y.M. “Sitenand Solicitors: Lessons Learned from England
and Wales?” in the next edition of the Irish Crialihaw Journal (forthcoming, May 2007)
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In the Irish context also there is a further caogilon. While the accused
might be provided a “reasonable opportunity” todhwith his solicitor in the early
stages of his detention and the solicitor may ad¥sn of the facts which he will
need to make clear to the gardai in light of aipaldr defence which the solicitor
deems potentially relevant to the case, the Ir@lrts have not seen fit to recognise a
broader right to legal advice, encompassing a rightthe solicitor to be present
throughout interrogation. If questioning were t&eaa turn in a new, previously
unforeseen direction and the solicitor was not gmmego advise, at that point the
suspect would again be burdened with the neednsider what facts might form part
of a defence, the important legal elements of whaiehunknown to him. Furthermore,
in the absence of duty solicitor schemes withirs flarisdiction, not every suspect
detained in a garda station gains access to leyatein the first place. Whether or
not the safeguards provided for in section 19A ssitate the creation of such
schemes is unclear. It would seem, however, thairgnment could be made that
section 19A combined with the potential for sevagsddetention under the 2007 Bill
necessitates a more comprehensive right to legatedo be recognised in Ireland

than that which has been so far accepted.

Conclusion

While the 2007 Bill introduces safeguards witheiprovisions to prevent abuse in the
pre-trial process, it is submitted that they areemmugh to balance the scales against
the powers being given to the gardai and the iestenice with the rights of suspects
contained therein. Once again, the legislature asing the centre of gravity of the
Irish criminal process from the courts to the gastidion.
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